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Introduction

When generally speaking about Online Dispute Resolution (ODR) there seems to be an understanding that this is equivalent to online Alternative Dispute Resolution (online ADR). As courts are governmentally supervised and therefore non-alternative dispute resolution bodies, by applying this definition on line courts is not a kind of ODR. 
 In my belief, as Cybercourts aim to solve disputes by technological means on line, a preferred definition would be that Cybercourts are a part of ODR procedures.

The borderless characteristics of the Internet and the principal of national sovereignty regarding jurisdiction has proven to be a bad combination. The issues addressed, both in describing the problems with the off line court system and the potential of on line courts in relation to on line disputes will be divided into legal, practical, technological and political concerns. As the issues are closely related a definite categorisation is neither possible nor desirable. It will however make the issues easier to comprehend and creates a structure for the reader. It will be shown; courts on line could solve some issues but would create others in order to be fully operational.
The paper is divided in two parts. Part one describes issues in the current off line court system in relation to the Internet and addresses the question if courts should go on line or if there are better and more effective ways to handle Internet related disputes. Part two describes the current definitions of a Cybercourt, the issues that it would solve and the issues it would create. It also describes how a future Cybercourt system could be arranged and what kind of procedural system that would be preferred for on line proceedings.
The paper is beside the citied sources based on my own experience from the court system in Sweden.

PART 1

The need for a new system
Legal Issues
In relation to private international law regarding jurisdiction each state makes its own private international law rules.
 During the last couple of years there have been cases in different courts both in Australia
, USA
 and other countries where courts have tried to deal with the issues of jurisdiction and choice of law that the Internet creates on a national level. By comparing cases between different nations one soon will find that the principles that have been established regarding applicable forum by the different courts are not just different between different jurisdictions but also interpreted in different ways in later decisions by courts in the same jurisdiction. 
Questions also arise regarding choice of law as for example which country’s law that shall govern a contract or a dispute regarding tort. Parties may enter into an agreement on which countries substantial law shall apply, but these agreements may not always be valid due to how they came in force or depending on the parties.
 
There is also the question of enforcement regarding commercial disputes and vindication regarding defamation cases. There is little use in winning a case if there is no possibility to enforce ones right. A good example of this is the Yahoo case where a US court refused to enforce a verdict by a French court.
 The lack of understanding between nations regarding enforcement may lead to actors on the Internet will stop caring about different courts decisions and verdicts. This could lead to the authority of the courts never reaching the borders of the Internet. Why should a defendant care about a decision in another country if he knows that it will not affect him or his business in practice anyway? And the other way around, why should a person want to sue if he knows that he will not gain anything by doing it? If the decision is not enforceable, the judgement will only be a piece of paper.
Technological Issues
The complexity created by the combination of new legal questions and technological development may make the issues arising so difficult so there is a need for a specialized dispute resolution body to handle the conflicts in a legally secure and fair manner. The judges in the off line courts may simply not be able to handle the complexity of Internet related disputes if not specialized in for example international private law, IT and Intellectual Property, especially as the Internet and related technologies evolve with an exceptional speed. An example of this is the Australian case, Macquarie Bank Limited & Anor v Berg
, where Simpson J did not considerate geolocation technologies. If the judge had considered these kinds of technologies the ruling might not have been the same.
 
Political Issues
In the Australian Gutnick case
, the court found that a court in Victoria could claim jurisdiction over an article published by an American company. This could be said to have the result that an Australian point of view in a specific legal matter may have an impact over all things published on the Internet. As legal rules are created by parliaments in relation to national political considerations, this could be said to mean that the legal jurisdictional uncertainty of the Internet also has a political impact. This was especially so in the Gutnick case as it related to the US principle of freedom to speech against the Australian legislation regarding defamation. 
The Internet develops and the number of users and the value of the transactions made on the Internet increases every day. This probably means that there will be an increase in the number of disputes as well. It is of global importance that companies and publishers will continue to use the Internet as a valuable tool for creating economic growth and valuable sharing of information. To achieve this, the risk of getting into unforseen disputes must be diminished, or the cost of existing on the Internet may soon be bigger than the benefits.
 This is a concern for the global community, as there must be clear rules applicable on the Internet so that it shall not only be a playground for unscrupulous actors. The global community needs to reach a consensus regarding what is accepted on the Internet , this therefore in my opinion should be an important issue on the political agenda and not only be left to the courts to solve. 
Practical Issues
There are also questions of more practical nature that the off line dispute resolution systems are not fit to handle in relation to the Internet. Off line court proceedings may for example be time consuming, expensive and have too complex procedural rules in comparison with the many low value transactions that are performed over the internet. 
A party may also have to travel to a different continent to be able to get legal recourse or to defend a cause due to the geographical limitations of the jurisdictional borders because of the concept of national sovereignty.
 Even if a specific court may find that it does not have jurisdiction a defendant may still have to travel to that court in order to argue for that the court is not the right forum, as long as he knows that a ruling against him could be enforced. 

Conclusion

“Governments of the Industrial World, you weary giants of flesh and steel, I come from Cyberspace, the new home of Mind. On behalf of the future, I ask you of the past to leave us alone. You are not welcome among us. You have no sovereignty were we gather.”









John Perry Barlow

What John Perry Barlow seems to have forgotten when he declared the independence of Cyberspace is that most of what happens on the Internet effects persons in the real world. Disputes on the Internet are no exception. The question is however, does Barlow have a point that no governmental bodies should be involved? Are these kinds of disputes better solved by the actors themselves by private means with no governmentally sanctioned dispute resolution involvement? 

In either case, when considering the brief description of legal, technical, political and practical issues above, it becomes obvious that there is a need for more effective and internationally accepted procedures for solving on line disputes than the off line courts can present today. For companies as well as private persons to achieve trust in the Internet and e-commerce there is a need for fair, effective and easy dispute resolution mechanisms.
 
This becomes even more evident as the Internet is a new environment for doing business. There is a lack of established practices, understandings and behaviors between different actors. This is a detail that makes it easy to predict that the disputes related to the Internet will increase rapidly during the next couple of years, not only because the increase in transactions but also because of the lack of legal and culture coherence governing the transactions. 
 
To be able to confront the question if courts should handle disputes related to the Internet or if there are private initiatives better fitted, a short description of alternative dispute resolution procedures and how they function on the Internet is required. The shortcomings of arbitration will be dealt with specifically as this is the proceeding that is most similar to a court proceeding.
The Internet and Alternative Dispute Resolution (ADR)
Binding arbitration is offline said to be the most achieved form of dispute resolution. This is probably because of the binding nature, the recognition by the judicial bodies and the ease of enforcement. Binding arbitration may be one of the most effective dispute resolution procedures online, but there are still issues regarding how to bring the parties to arbitration and that there are different national legal rules prohibiting arbitration for example in matters when consumers are concerned. 
The reason why some countries do not allow consumer disputes being solved by arbitration is that it is considered to be more expensive and that there is no possibility to appeal. If arbitration is more or less expensive than litigation is to some extent dependant on the court fees. In for example Sweden there is just a small registration fee that the plaintiff pays to the court. All other costs are related to legal counselling and compensation for witnesses. In other countries the cost of going to court might be much higher. 
For a procedure on line to be considered arbitration, there are prerequisites that have to be met. In an E-research project at the University of Geneva
 , the authors describe different definitions of arbitration. The one they chose to describe issues regarding on line arbitration is made by Redfern and Hunter
 stating that arbitration is “…two or more parties, faced with a dispute that they cannot resolve for themselves, agreeing that one or more private individuals will resolve it for them [...] by a binding decision”. This definition at once raises certain questions related to on line arbitration. The first issue, that is not specific for arbitration, is that the parties have to agree to the procedure. This also means that the parties must be able to agree. As described above, in many jurisdictions, for example Sweden, no disputes where one party is a consumer can be subject for arbitration. Even if the consumer has agreed to an agreement with a section pointing to an arbitrary procedure, the agreement is void. 
 
That the parties must agree means that there must be a binding agreement between them. This may be an issue as the validity of certain agreements on the Internet, for example click wrap and web wrap is debated.
 Instead of an arbitrary court deciding the case the result may be that an off line court may have to decide on the validity of this contract and jurisdictional questions. 
Arbitration may also be costly in relation to court proceedings as the parties have to pay for the procedure themselves. There is also no possibility for an arbitrary ruling to be appealed which may be of benefit in some cases, but could as well be considered as a shortcoming in relation to the understanding of security of justice.
To summarize, even if arbitration sometimes is stated to have the biggest potential of solving disputes online as it at least has some kind of legal recognition similar to a judgement, it has it’s shortcomings as well. It is built on consent or agreement, is expensive and may not be suitable or even permitted in all disputes, for example regarding consumer transactions.
 

Non-Binding Arbitration is similar to binding arbitration in procedure and structure. The difference is that the parties are not bound by the outcome in the same way but still have the opportunity to file a complaint in court. It has been said that arbitration is binding like a judgement and non-binding arbitration is binding like a contract.
 The parties still have the possibility to go to court even after the dispute has been resolved, which means that the decision by the panel does not carry the power of res judicata
. An example of Non-binding arbitration is the ICANN (Internet Cooperation for Assigned Names and Numbers) Uniform Dispute Resolution Procedure )UDRP. ICANN monitors and manages the generic top level domain names for the Internet. When a dispute between two parties arises regarding for example the right to a domain name the dispute can be solved by an arbitrary panel. Although a decision by the UDRP process is not legally binding, ICANN has still had a very strong impact on enforcing their decisions due to the fact that they control the domain name system not necessarily by legal means but by technological.
 
Mediation and negotiation may be helpful for the parties in reaching consensus by themselves, but as the mediator or negotiator does not have the power to decide the outcome, the difference in relation to a court proceeding is so big that there will be no further discussion about these procedures in this paper.
Advantages for the Court System in comparison to ADR
Although as stated above the current off line court system has a lot of shortcomings in relation to online disputes that need to be solved, courts as a governmental body given their power by the states, has some advantages that private resolution systems can not match. 
A big difference between courts and ADR offline is the fact that proceedings are not voluntary in an ordinary court. This is a very important distinction. If a party files a complaint in a court, the other party must respond, or may suffer the consequences of having a ruling against him. All other forms of dispute resolution regarding civil matters must be agreed upon before, or after the dispute is at hand, to be applicable. They are built on consent.
 In some disputes at least one party may not be interested in finding a solution. The other party is then forced to go to court to seek remedy. 
As long as the parties don’t settle, the court procedure will achieve a result in the form of a judgement, as will an arbitrary procedure.
 Common for negotiation, mediation and non-binding arbitration is also that the proceedings may not lead to a solution and even so, the solution is not binding as a judgement and the parties still have the possibility to go to court.
 As the outcomes do not carry the power of res judicata and can not be used for summary proceedings, the procedure may have been of no use. Without the possibility to go to a court in these cases the dispute may stay unresolved. 
A court procedure may also have a perceived legitimacy of process that a private dispute resolution procedure may never have. This leads to that people maybe will have more trust in the process than in private proceedings, depending though on the culture and problems with corruption
.
On a more socio legal level there are as well factors that favour court proceedings in relation to ADR. Most countries have a principle that all court proceedings shall be open and accessible for the common public. ADR procedures are on the other hand often secret and information regarding the procedures is not available for any others than the parties and the dispute resolution body. This means that Courts are in common more open and public than ADR procedures. 
 The result is that public control of dispute resolution regarding fairness and objectivity can be easier achieved due to the access to information that the press, journalists and scholars could analyse. 

A court’s decision does not only mean an interpretation of the law, but also the creation of new law due to precedencies that the judgements represent. This is an important source for creating substantial legal rules and principles, especially in common law countries, but in civil jurisdictions as well. If the courts are not a part of solving online disputes, the development of a legally safe, coherent and predictable Internet environment could slow down. 
Conclusion

When contemplating the advantages of a court system in relation to ADR it becomes in my opinion obvious that there is definitely a need for the courts to be able to handle certain on line disputes. As Thomas Schultz describes it 

“Courts and extra-judicial ODR both exist to resolve disputes. But courts go further; they provide legal certainty and have the power to create rules, features that extra-judicial ODR does not have.”
 
A big problem for e-commerce is the lack of confidence due to the intangible nature of the transactions. The problem is the same for ODR. Thomas Schultz stresses that the only way to solve this issue is by implementing a sense of control and that this can only be done by governmental initiatives. He summarizes by stating that “…most people think that courts are principled, that government in general is to be trusted in dispute resolution, and that it is sufficiently legitimate to do so. Private dispute resolvers receive this level of recognition much less frequently.”

Even if certain characteristics of on line ADR may be well suited for solving online disputes, as long as these are not accepted governmental procedures, their power will be built on consent between the disputing parties which may lead to an unfair and uncertain on line environment. Enforcement will as well be an issue, as long as this can not be technologically achieved as by ICANN. Even if the current situation regarding courts handling on line disputes is not satisfactory, courts handling certain disputes are a necessity so that all kinds of disputes that evolve on line can be solved, and to create trust in e-Commerce and ODR. The problems with off line courts handling on line disputes therefore have to be solved or the development with doing business on the Internet may come to a halt due to that small entrepreneurs may find that doing business on the Internet is not worth the risk of being sued all over the world.
 

PART 2

What is a Cybercourt?

There is at present no real definition of what a Cybercourt is. Some courts call themselves Cybercourts due to the fact that they have an informational homepage and handles filings online or that they have evidence technology systems. 
 One definition made by Gabrielle Kaufmann Kohler and Thomas Schultz is however that Cybercourts are courts with proceedings that take part mainly on line.
 One example of a court having a piloting on line court is the Federal Court of Australia. The Federal Court have an on line procedure that is named eCourt
. Justice Brian Tamberlin has defined the eCourt as “…a virtual courtroom that assists in interlocutory matters and allows for directions and other orders to be made online.  It may also be used in mediations, where these are directed by the Court and conducted by one of the registrars.  The e court was designed for when 

“-it is inconvenient or expensive to physically attend Court; 
- a party is in a remote location, interstate or overseas, so that it is impractical or inefficient to come to Court for every pre-trial issue; 
- there are a large number of parties or overlapping claims or interests to coordinate, as is the case in native title claims… ;

- there are lengthy pre-trial interlocutory matters, particularly in intellectual property, commercial, trade practices, and other disputes where all the parties are represented…:

- there is a large volume of documentary material.” 
 

What can be said about these reasons is that they seem to be primarily of a practical nature aiming to facilitate the process itself rather than to solve issues related to international transactions or the Internet.  

The eCourt is primarily an Internet platform, where the parties can communicate with the court electronically instead of by paper. 

Another initiative is the Michigan Cybercourt.
 This court should have been up and running from 2002 but is still not operating because it has not received funding. 
 The bill implementing the court describes the purpose of it as “to allow disputes between business and commercial entities to be resolved with the speed and efficiency required by the information age economy”.
 All hearings in the court are supposed to function by means of electronic communication as for example video, audio and Internet conferencing.
 
There are opinions that the Cybercourts existing at present focus to much on the current technological standard instead of seeing the possibilities in evolving technologies. 
 I will come back to this in the section describing possible scenarios for future Cybercourts. 

Cybercourts and cross border transactions
Legal Issues
Jurisdiction and Choice of Law

What seems to be common for the Cybercourts described is that their main focus is to make the procedure work smoother from primarily a practical point of view by using technological equipment. This may solve some issues regarding disputes arising on the Internet for example that parties do not have to travel between countries or continents to reach the court. This is however not enough as there still are no common understanding about jurisdiction, choice of law and enforcement. In my opinion, to be effective for on line disputes these are the most important questions to solve. 
As described above many different courts may claim the right of jurisdiction due to national private international law rules. The issues regarding forum could be solved by two ways. Either by technically placing borders on the Internet, allowing only designated users from a controlled number of states to access a certain homepage
 or by creating a mandatory forum for Internet disputes
. 
The appearance of geo location technologies has increased in the last number of years placing something similar to off line borders on the Internet. These technologies are however not perfect and can be circumvented.
 An actor on the Internet might to some extent avoid getting into unforseen disputes on the Internet and know which nations that could claim jurisdiction, but can still not be totally sure. 
Another way for actors on the Internet to find security where a dispute would be settled by a court is by creating one or many mandatory governmental sanctioned dispute resolution forum. All kind of disputes would then be solved by one or possibly many specialized Cybercourts.
 With a mandatory forum for on line disputes all other courts would be able to dismiss writs regarding on line disputes on strictly formal grounds. Parties doing business on line would not have to worry about enforceability of choice of forum clauses or the risk of being sued in many different jurisdictions. 
Susan Nauss Exon has proposed two ways to achieve a more predictable Internet environment regarding jurisdiction. By “implementing a registration system whereby disputants select an appropriate forum” or by creating one internationally accepted Cybercourt that also becomes applicable by registration.
 
Regarding the registration procedure Nauss Exon proposes that a company doing business on the Internet should register at an appropriate forum at a governmental body. All persons doing business with the company on line would have to agree to that registered forum by entering into a contract in form of for example a click wrap agreement. As she herself points out this still has the disadvantage that a plaintiff still may have to seek redress in forums all over the world.
 In my opinion the only thing that differs from an ordinary choice of forum condition in an agreement is the fact that the preferred forum is registered. It does not solve any of the issues regarding the validity of contract or that other forums might claim jurisdiction due to national rules on jurisdiction. This could however be solved if the registration process would be exchanged to an international treaty between nations, identifying a couple of accredited Cybercourts accepted by all. Nauss Exon proposes this approach for the International Cybercourt described below. 
 The treaty could then not only identify the accepted courts but also have the effect that a judgment from one of the internationally accepted Cybercourts would be enforceable in all the contracting states. This would limit the risk of being sued all over the world, as there would be a limited number of forums that could come in question. As the disputes should be solved on line the physical location of the Cybercourts shouldn’t matter for the parties as they anyway should not have to travel there.
 The question about choice of forum could then be solved by not looking at physical factors but depending of area of law. This would open up possibilities for judges to be more specialized in the area of law that they find interesting which would lead to that the complex disputes on the Internet could be dealt with in a more legally secure manner. Maybe a jurisdictional system built on area of law instead of physical borders is a better way to go for the borderless characteristics of the Internet. 
The other proposal that Exon has is similar to this but regards only one International Cybercourt combined with a registration approach.
 Conducting business on the Internet with a company or private person registered at the Cybercourt with a disclaimer on the homepage would have the result that the Cybercourt would become the forum for a potential dispute.
 
Having an International Cybercourt or many would solve many problems related to enforcement as all treaty signing nations could agree on the enforceability of a decision from a Cybercourt. As I believe this would be a good solution a Cybercourt in the rest of the paper will be defined as either one or many internationally accepted Cybercourts and the issues will be related to this solution.
Even if an internationally accepted Cybercourt or Cybercourts would be established and apply its procedural rules, the identification of the applicable substantial law regarding a dispute can create a lot of questions due to national principles. As national substantive laws can differ widely, a dispute may have different outcomes depending on which country’s law the Cybercourt decides should be applicable for a dispute. 
To create order related to Internet disputes the only way to go is probably to make countries agree on treaties regulating the choice of law issues.
 A common understanding of choice of law is probably not as hard to achieve as a common understanding of substantive legislation regarding the Internet. Even if national legislation still may come in force, for countries to agree on choice of law rules regarding the Internet would bring some order and predictability to Internet disputes.

Fairness of process
A lot of the court’s work is to prepare for the trial by ordering the parties to write petitions to sort out the case and make it as clear and understandable as possible.  In many cases the parties find a solution themselves during this process. Filing petitions electronically would from the courts perspective therefore not be a specifically big difference. On the other hand cases in an on line court may be more accessible and easier to manipulate due to the issues with confidentiality and authentication with electronic communications.
 

The questions regarding fairness of procedure may be more problematic regarding oral proceedings.
 Oral proceedings may make it easier for the courts to evaluate the parties’ attitudes to the dispute and to reach a fair verdict. It also opens up the process. Both parties will be aware of how the proceeding is advancing. A trial in a Cybercourt would be performed electronically and the parties would not be present in the court. This may create issues not only for the parties but also for finding just judgements. It may for example be difficult to evaluate statements from witnesses and to perform cross examination just by video streaming as voice and physical expressions may not be possible to evaluate. In many jurisdictions there is also a constitutional right to an oral proceeding which the Cybercourts would have a problem complying with.
The possibility for a Cybercourt to come to term with these questions would to a great extent be dependant on technology. Nauss Exon states that a problem with the courts starting to develop online is that they rely too much on present day technology.  She states that  “Simply enhancing the capability to view evidence in a courtroom or via an Internet connection does not ensure that constitutional and other important trial rights remain intact… each fails to preserve any right of physical confrontation. Indeed, the contemporary cybercourts promote isolation, as individuals participate in court proceedings while sitting at personal computers.”
 She believes that a solution to these issues can be found by trying to look to technology solutions such as holography for creating a face to face illusion when this is appropriate.
 This could perhaps ensure that the important role that witnesses play in a court trial could be transferred into an on line environment.  Until this technology becomes more developed maybe video or telephone conferences could be considered to be enough. If there is a common international understanding that Cybercourts should be created, these questions could surely be solved. 
Technological Issues

As stated above, the same factors that create distrust in the Internet and e-commerce, will create distrust also in Cybercourts. The aspect that there are governmental bodies may however to some extent solve this issue. For people to trust the Cybercourts they must however also trust the technology behind them. 

A big question is how to solve security issues related to the Internet, as a basic idea behind the Cybercourts is that they communicates with the parties on line. Spamming, hacking and computer viruses are problems for all actors on the Internet and can cause great damage. How to ensure security and confidentiality but still be open for the public due to the right of accessing public documents is also a question important for Cybercourts to solve. One of the biggest problems with e-commerce is that the Internet is an open network and not as secure as other channels of communication.
 The problem will be an issue for Cybercourts as well. Some cases will involve trade secrets and other sensitive information that should be kept secret. Other issues are related to identification and authentication; not only of the parties, but by the electronic judgements for that they could be enforceable. The issues can to a certain amount be solved as cryptography technologies become more and more effective. 
 The court would then be sure that it is dealing with the right parties and that the message integrity is intact. 
For the courts to be available for ordinary people is important to secure justice. The technologies used by the Cybercourt must be simple enough so that ordinary people will be able to deal with it and have access to it.
 It will probably take a while before holography becomes an everyday occurrence. Maybe the future of the Cybercourts and their potential success is more dependant of the technological evolution than anything else. As long as not all cases can be solved on line the incentive for the global community to create specific internationally accepted Cybercourts will probably not be enough to make it happen. Until the technology evolves further, maybe the Cybercourts will only be able to handle small and uncomplicated cases that do not require oral sessions. Maybe this will be enough for the time being as many small disputes on the Internet probably could be solved by communicating in written form via a secure Internet platform. 
Practical Issues

In many countries not only the judges but all the employees lack knowledge in IT and how to use it. To make Cybercourts effective, functional and legally secure will therefore take a lot of effort, due to technological issues, but also in educating the employees of the courts and other legal practitioners in how to use the technology. Also the parties or the parties’ counsels have to be educated in how to appear in front of the court. This will take a lot of effort and it is probably important that IT Universities and Law Schools all over the world is part of the training. 
At least in Sweden many of the judges and other employees are old and will soon retire. 
The timing for implementing a Cybercourt may therefore be just right as there will be younger judges more used to IT and the Internet. 
Even if there may be an international will to create Cybercourts, they still have to be funded. The Michigan Cybercourt should already have been up and running, but as stated above nothing has happened due to financial problems. For a Cybercourt to be successful and be able to replace national courts, there must be a certain number of countries supporting it. A big issue will be for these countries to be able to reach consensus regarding certain fundamental matters such as funding and location of the court.   
Political Issues
The success of a future Cybercourt or Cybercourts is altogether dependant on how many nations that support the idea and are willing to contribute and decline jurisdictional power in favor for a Cybercourt. As a Cybercourt should be a governmental body this can not be achieved without some sort of treaty or agreement between the participating nations.
 These kind of treaties have shown to take time and are difficult to negotiate. Common law countries have often a rule referred to as “forum non conveniens” meaning that a court, even if it could have jurisdiction can decline jurisdiction if there is a more convenient forum. 
 A way to go may be that the off line courts could claim jurisdiction but could decline jurisdiction in favor for the Cybercourt in some cases due to that this forum would be more suitable for the case. The different countries would then not have to give up all jurisdiction related to certain issues on the Internet, but there would always be a more appropriate forum. The party filing a suite would be aware of this and would maybe automatically file a suit in the Cybercourt. The Cybercourt however still would have to be internationally recognized for that it should be able to claim jurisdiction in all cases.  This solution could make it easier for countries to agree as declining national jurisdiction may be a sensitive question. 
Procedural rules for Cybercourts

The procedural systems existing today are divided into inquisitorial and adversarial systems where the adversarial system is more common in Anglo American law systems and the inquisitorial more common in countries with a civil law system.
 If the International Cybercourt or Cybercourts would handle disputes from all over the world a common understanding regarding the procedural rules would be important for not creating unjust conditions for plaintiffs or defendants coming from a different procedural system. A courts main purpose is to ensure that justice is done. The procedural rules play an important part in achieving this. To simplify the difference between the procedural systems one could say that in the adversarial system the judge plays a very passive role and the judge in an inquisitorial system has a very active role. To decide what system is the best for finding the truth and create justice in relation to on line disputes in a Cybercourt is too complex a question to answer in this paper. However Michael K. Block and Jeffrey S. Parker have performed an experiment dealing with the issue in a more general context.
 In their experiment they found that “the information structure profoundly affects the relative fact-finding efficiency of adversarial versus inquisitorial procedure”.
 They found that the inquisitorial system resulted in a higher rate of revelation than the adversarial when there was an asymmetric allotment of information and one of the parties had access to hidden information.
 The adversarial system on the other hand resulted in a higher level of revelation when both parties had access to hidden information. 
 To me it would seem like transactions on the Internet many times are characterized by that one party have more information than the other due to the anonymity and uncertainty between parties that the Internet creates. This could implicate that the inquisitorial procedures would be better for on line disputes. 

In my opinion, if a new kind of courts should be created, it is important not only to make the Cybercourts accessible on line and adopt the old procedural systems. Creating new Cybercourts would be a good opportunity to create the best procedural system for certain disputes. Maybe there could even be different procedural systems for disputes arising in different areas of substantive law. The inquisitorial system may be better for solving consumer disputes where the adversarial may be better for solving disputes related to Intellectual Property. Different characteristics of the procedural systems could as well be forged into a totally new procedural system combining the benefits of both in relation to on line disputes. 

Final Conclusion
Governmental influence over disputes arising on the Internet is probably essential for that the Internet will continue to develop in to a powerful tool for communication and economical transactions. Although on line ADR may show to be a valuable supplement, the governmental influence creates a trust that no private initiatives will be able to match. The court system of today is however not adequate to deal with issues related to the Internet. 
Creating an internationally recognised Cybercourt or many Cybercourts would probably solve many of the legal issues regarding jurisdiction, choice of law and enforcement. It would also solve some of the practical issues such that distance would no longer be a problem and the proceedings could be cheaper and more effective because of this. If the judges would have the opportunity to be specialised maybe the issues regarding how to keep up with the changing technologies on the Internet also would be solved. However it raises a lot of other issues instead. The main issues are probably related to political and technological aspects such if a significant number of countries could be able to agree on treaties necessary and how to make the technology needed for creating a fair on line process functional and available.
Until there is an international consensus regarding jurisdiction on the Internet, and the technology have developed so that it can make all on line proceedings as legally secure as the off line courts, the initiatives with the present on line courts are important even if the main issues that they solve today are mostly of a practical nature. Probably internationally recognised Cybercourts is a utopia in the near future. However with the development of new technologies and a global understanding of the importance of the Internet, maybe we one day will be able to solve disputes smoothly and safely on line without having to worry about jurisdiction, choice of law and enforcement.
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