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I   INTRODUCTION
The Internet is a fairly new medium which has only been widely used for 10 years.
 It is a unique technology, creating a quick, cheap and widely used one-to-many communication.
 The Internet works independent of national borders and it is easy to use it to spread information across these borders.
 Another thing that makes the Internet different from other mediums is that once something is published on the Internet it is automatically accessible from anywhere in the world, unless the publisher takes actions to stop users from certain countries from accessing it.
  
The question is what happens when a statement spread over the Internet is allegedly defamatory to someone. Defamation laws are always a balance between the freedom of speech and the protection of a person’s reputation. Which one of these rights that is given the strongest protection differs between countries.
 This means that the outcome of a defamation dispute depends on what country’s laws that are applied to the situation. What laws that are applied depend on in what court the matter is heard since the choice of law is part of each country’s procedural rules. Therefore the questions of jurisdiction and choice of law are very important to an international defamation dispute. This paper will investigate different approaches of deciding jurisdiction and choice of law. It will focus on and compare the Australian and the European systems and then look at other possible approaches to the problems.
II   JURISDICTIONAL ISSUES
A  Australia
According to Australian law there are two grounds under which a court can claim jurisdiction over a proceeding based on a tort

a) if the tort was committed in Australia;
 or
b) if damage was suffered in Australia.

In an IT context, it is then crucial to determine where a tort is to be considered committed when occurring on the Internet and where the damage is to be considered suffered. The leading case on this area is Dow Jones v Gutnick
. The dispute concerned an article published by the U.S. publishing company, Dow Jones. The article was published both in a magazine and online and it was allegedly defamatory of the Australian businessman, Joseph Gutnick. Dow Jones had a few subscribers in Victoria, both to their magazine and to their online subscription. Mr Gutnick sued Dow Jones in the Supreme Court of Victoria and an important part of the dispute was jurisdictional, ie whether the court was entitled to exercise jurisdiction and whether it would be clearly inappropriate of it to do so. 
Considering traditional Australian defamation law the case is quite clear: the damage is considered suffered where the article is published.
 The traditional view is that publication occurs when the defamatory statement is communicated to a person, other than the plaintiff.
 That means that the third person has to understand the statement for it to be defamatory. The place of the publication is where this third party reads and understands the defamatory statement and that place is thereby the place where the damage is suffered, assuming that the victim has a reputation in that place.

Dow Jones, however, argued that the court should establish separate rules for Internet-based publications because of the Internet’s special nature.
 This rule should be ‘the single publication rule’, ie the article would be considered published only where it was uploaded to the Internet.
 Justice Kirby was the only judge who accepted that there could be use for new rules for Internet-based publications. He stated that ‘the Internet ... is a new means of creating continuous relationships in a manner that could not previously have been contemplated…’
 Despite this he still held that there are ‘limits to judicial innovation’
 of a court and that the legislature should be the one to reform the defamation law, not the court.
 
The majority in Gutnick held that the Internet was no different to other forms of communication and stated that ‘those who post information on the World Wide Web do so knowing that the information they make available is available to all and sundry without any geographic restriction.’
 Therefore they could see no reason why the Internet should be treated differently than other mediums and why the traditional common law rules should not apply. The result of this was that the publication in Dow Jones v Gutnick was considered to have occurred where a third party read and understood the defamatory matter.
 That means that every time a person downloads an article, a new publication occurrs where the downloading is made, provided that the downloading person reads and understands the article. Therefore the Victorian court could claim jurisdiction in the matter. 
However the court only claimed jurisdiction in relation to publications that had taken place in Victoria, since Mr Gutnick had restricted his claims only to comprise those damages. 
 The court does not say anything about if the Victorian court could have ruled for damages that had occurred elsewhere. This is consequently still uncertain.
B  Europe
The questions of jurisdiction and choice of law are part of each country’s private international law, which every country creates it self.
 However, states are free to enter into international agreement regarding this matter.
  This has been done in the European Union regarding ‘jurisdiction and the recognition and enforcement of judgments in civil and commercial matters’, where the Brussels Regulations (BIR)
 replaced the Brussels Convention
 regarding these matters in 2001. 

The main rule according to the Brussels Regulation is that ‘...persons domiciled in a Member State shall, whatever their nationality, be sued in the courts of that Member State.’
 Art 5 BIR then contains additional rules on special jurisdiction that the plaintiff can choose to use. Art 5(3) BIR provides that ‘[a] person domiciled in a Member State may, in another Member State, be sued ... in matters relating to tort, delict or quasi-delict, in the courts for the place where the harmful event occurred or may occur.’

‘The place where the harmful event occurred’ could mean both the place of the action and the place where the (direct) damage occurred or may occur.
 The plaintiff can choose either one of these forums when suing for damages according to art 5(3) BIR.
 ‘The place of action’ means the place where the publisher is established
 and ’the place where the (direct) damage occurred’ means the place where the action has caused damages, i e where the publication is spread, assuming the victim has a reputation there.
 The European Court has yet not interpreted the term ‘publication’ in an IT context. However, if it would not be interpreted to mean the country where an article is downloaded, but just where it is uploaded to the Internet, it takes away the use of article 5(3) BIR since the place where an article is uploaded usually correspond to where the person is domiciled and the plaintiff can already sue there according to article 2 BIR.
The above stated means that when a defamatory article has been published in more than one member state, the plaintiff can sue for damages either in the court of the member state where the publisher is established (art 2 BIR) or in the court of every member state where the article has been published (art 5(3) BIR).
 If he chooses to sue where the publisher is established he can sue in relation to all damages that have occurred from of the article anywhere, but if he chooses to sue in another country where the article has been published, he can only sue in relation to damages that have occurred in that country.
 
III  CHOICE OF LAW
A  Australia
The rule to determine choice of law for torts in Australia is the lex loci delicti rule, ie the law where the tort was committed, often referred to as ‘the place of wrong’.
 This has been interpreted as the place where the publication occurred. ‘The place where the publication occurred’ has been given the same interpretation as it has when deciding the question of jurisdiction, ie the place where the statement is read and understood by a third party.

Since both the question of jurisdiction and the one of choice of law depend on where the article has been published, an Australian court that claims jurisdiction in a matter will normally be using Australian laws. This is because Australian courts only can claim jurisdiction if the article has been published in the state of the court (ie damage was suffered there). At the same time, the choice of law (‘the law of the place of wrong’) also points at where the publishing occurred, ie where it was communicated to a third person. This means that, indirectly, the defamation law points at lex fori. It seems like the only time an Australian court could claim jurisdiction in a defamation case but apply the laws of another country, is if the court claims jurisdiction because the tort was committed in Australia
 (ie the publisher acted there) but the damage occurred somewhere else. Australian law always governs damages that have occurred in Australia. 
It is still uncertain what laws that would apply if damages have occurred both in Australia and elsewhere. As stated above, the Gutnick case does not clearify if an Australian court can claim jurisdiction for a dispute regarding damages that have occurred elsewhere. If it can claim jurisdiction, it then has to be determined if the court should apply Australian laws regarding all damages or if it should apply the laws of the countries of each damage.

B  Europe Today
While the Brussels Regulation covers both contractual and non-contractual obligations, the Rome Convention
 on choice of law only covers contractual obligations. When it comes to choice of law in non-contractual obligations there are no conventions or regulations in force.
 Although virtually all the members of the Brussels regulation use the lex loci delicti rule to determine the choice of law (ie the law where the tort was committed) there are variations regarding the interpretation of this rule.
 Some states consider the act committed where the action giving rise to the damage took place while others consider the act committed where the damage was sustained.
 Another difference between the states is that some member states will allow the plaintiff to opt between these laws while others use the law of the country that the court decides has the closest connection to the dispute.
 Most countries use a combination of these solutions and only some states have codified their choice of law rules. The others leave it to the courts to establish the system.
 This leaves an often uncertain system that lacks of predictability.

C  The proposed Rome II Regulation
There is now a proposal for an EC regulation concerning the law applicable to non-contractual obligations
 (‘Rome II’). Art 3(1) Rome II suggests that lex loci delicti should be the main rule. It states that ‘[t]he law applicable to a non-contractual obligation shall be the law of the country in which the damage arises or is likely to arise’. The Explanatory Memorandum to the proposed regulation does not say anything about the interpretation of ‘where the damage arises’ regarding Internet defamation. Presumably this should be given the same interpretation as in the Brussels Regulation, ie where the article is published (spread),
 since the two regulations will work closely together.
There are suggested exceptions to the main rule in art 3(1). Art 3(2) states that: 
where the person claimed to be liable and the person sustaining damage both have their habitual residence in the same country when the damage occurs, the non contractual obligation shall be governed by the law of that country.
This rule is already, explicitly or implicitly, adopted by virtually all the member states.

Art 3(3) gives another general exception from the main rule ‘where it is clear from all the circumstances of the case that the non-contractual obligation is manifestly more closely connected with another country’
 In that case that country’s law should apply. A factor that can be taken into account as such a close connection is if there is ‘a pre-existing relationship between the parties, such as a contract that is closely connected with the non-contractual obligation in question.’
 It seems like this exception needs to be used with care since it threatens to undermine the purpose of the regulation to bring certainty and predictability to the situation.
Finally art 6(1) provides an important exception to the rules in art 3. It says that 

[t]he law applicable to a non-contractual obligation arising out of a violation of privacy or rights relating to the personality shall be the law of the forum where the application of the law designated by art 3 would be contrary to the fundamental principles of the forum as regards freedom of expression and information. 
First of all, that means that the main rule is that violations of privacy and rights relating to the personality aren’t treated any differently than other non contractual obligations. The law of the place where the damage occurred applies, unless any of the exceptions in art 3(2) or 3(3) are applicable. However, if the law designated by art 3 is incompatible with the public policy of the forum in relation to freedom of the press, the court should instead apply lex fori. This rule was created to avoid situations in which a court in one member state would be obliged to use the laws of another member state against a publisher of its own nationality and judge him according to that law, although the publication in dispute was not considered defamatory according to lex fori. 
 This could be unconstitutional for the judging member state as violating the freedom of press.
IV COMPARASION OF THE AUSTRALIAN AND EUROPEAN SYSTEMS
When comparing the European and Australian systems there are certain similarities but also some differences. As shown above, for an Australian court to claim jurisdiction the court has to be either committed there or damage has to have been suffered there. The latter means that the article has been published there, ie read and understood in the state. The European Brussels Regulation leaves the plaintiff with three options. He can choose to sue the publisher in either:

1) The court of the place where the defendant is habitually resident;

2) The court of the place where the defendant acted; or

3) The court of any place where the article has been published (ie spread).

The Australian approach is included in the European system (where the article has been published) but the interpretation of this term has not been clarified by the European Court of Justice. Presumably it would however be given the same interpretation as it has been given in Australia, ie where the article was downloaded (see arguments above).  Thereby the European system gives the plaintiff more choices than the Australian system does. Both systems take a pro-plaintiff approach since the publisher can be held responsible in many courts all over the world.

Australia and the European countries are both using the lex loci delicti as a starting point when determining choice of law. As shown above, the European countries use different interpretations of this rule. Therefore it is hard to compare the Australian system to the European system since the latter is not a uniform system. The Australian use of the lex loci delicti rule as the law of the place of wrong, ie where the information entered the mind of a third person, is used in some European countries too.
 The current proposal of the Rome II regulation states that the applicable law should be the law of the place where the damage arose. As submitted above, the interpretation of this has not been further developed but arguably ‘where the damage arose’ could be given the same interpretation as in the Australian case.
V  POSSIBLE SOLUTIONS
There are many possibilities when deciding the connecting factor to determine jurisdiction and choice of law. It could be the place of the uploading to the server, the place where the damage is suffered or may be suffered, the place of the downloading or the place where the plaintiff or defendant is habitually resident. The Internet could also be considered a defamation free zone.
A  The law of the Uploading to the Server – Focus on the Publisher’s Action
In Dow Jones v Gutnick, Dow Jones argued that the place of the uploading to the server should be the place of publication since it gives only one connecting factor.
 Most American states have adopted this single publication rule,
 meaning that ‘[a]ny one edition of a book or newspaper, or any one radio or television broadcast, exhibition of a motion picture or similar aggregate communication is a single publication’
 and ‘[a]s to any single publication ... only one action for damages can be maintained’
. 
Dow Jones argued that the downloading is an action the publisher can not control and therefore should not be responsible for. A person who publishes something on the World Wide Web should only be governed by the law of the place where he maintained the web server, ‘unless that place was merely adventitious or opportunistic.’
 The last quotation shows that Dow Jones was aware that this approach could lead to the creation of defamation havens (ie countries with no defamation laws) where publishers would keep their servers and that way never risk to be subjected to defamation proceedings. However, the High Court of Australia argued that this rule would cause uncertainty to the meaning of the words ‘adventitious’ and ‘opportunistic’. 
 There can be other reasons for a publisher to keep their servers in another country then the country where they normally operate, eg low operation costs. Is this conduct to be considered ‘adventitious’ or ‘opportunistic’? 
 A company could also use more then one server and they can then be located in different countries. What country should then be considered as the country where the publication occurred?
 
As shown above, Dow Jones meant that the place of the uploading to the server is the place where the server is located.
 Another approach could be to interpret ‘the place of the uploading to the server’ as the place where the computer that the uploading was made from is situated. This would still leave an opportunity for defamation havens but it would be more complicated to publish it from such a country since someone actually has to be in that country to upload the material from there.
B  The Place where the Damage is Suffered/ The Place of the Downloading
In Dow Jones v Gutnick the High Court of Australia stated that the place where the damage was suffered was the place where it was downloaded. 
 It stated that the material is not in comprehensive form until someone downloads it (‘pulls it’) to their computer from the World Wide Web. 
 Before that it is in an incomprehensive form and no damage to a reputation is done. It is where a person downloads the defamatory material that the damage is suffered since that is where the damage to the reputation may occur.



This is a very pro-plaintiff approach with the effect that the publisher is exposed to all defamation laws in the world. This can cause a chilling effect on the free speech if publishers choose only to publish articles that are in accordance with the most restrictive defamation laws in the world. This was observed by the High Court in Dow Jones v Gutnick, who however stated that 
such problems are the result of the absence of uniformity in defamation laws, combined with an ability to access and broadcast material across national boundaries (which is not limited to the Internet) and the absence of international treaties or reciprocal laws to govern those issues. Problems of a similar nature will arise whatever test is adopted for choice of law purposes unless this Court were to revert to a parochial approach of answering all questions in proceedings properly founded in an Australian forum by reference only to the law of that forum.
 
Another effect of this rule is that publishers may start to use geo-technologies to exclude readers from certain countries from accessing their articles to avoid those countries’ defamation laws. Although there are yet no absolute effective ways to exclude readers from certain jurisdictions, there are technologies good enough to exclude at least the not very technology informed users from a site.

The advantage of this rule is of course that the victim always can rely on the rules of his/her country as long as it can be shown that anyone there has read and understood the article. 
C  The Publisher’s or the Victim’s Habitual Residence

It can be argued that using the publisher’s or the victim’s habitual residence as the connection factor when determining jurisdiction and choice of law, would make the system predictable and foreseeable for both parties. If the publisher’s habitual residence is used the publisher can always rely on the laws of its home forum and there would be no arguments about this. If instead the victim’s habitual residence is used the victim can always rely on the law of his/her country. The publisher would also only be exposed to one country’s law, ie the laws of the country where the person being the object of the article is habitual resident. 

In an old proposal for the Rome II Regulation it was suggested that the law applicable to a defamation dispute should be the law of the victim’s habitual residence.
 It was however argued that this would be unfair to the publisher when connecting the rule to the Brussels Regulation and Shewill v Press Alliance SA. By suing the publisher in his/her home forum (according to art 2 BIR) the plaintiff could sue according to all damages that have occurred anywhere in the world and still have the laws of his/her home forum applied to the dispute.

Factors to determine what a person’s habitual residence is could be principle residence or where he/she spends most of the nights. For a non-natural person the place of business or where the company is registered could be decisive for this matter. The latter suggestion could cause problems when used to determine the publishing company’s habitual residence though. Companies could register in another country than where they conduct their business (defamation havens) to avoid defamation proceedings against them. It would be important to use good way of determining habitual residence, ie to focus is on where the person/company really is active.

There has been a suggestion of a place of action defence
 meaning that if the defendant can show that he/she acted responsible and lawful where he/she acted, then a defence is established  if it is not shown that the publication was intended to be consumed where the action has been initiated or that it was probable that it would be consumed there.
 This would not affect the questions of jurisdiction or choice of law, but merely be a defence of the publisher in a court proceeding.
‘The place where the defendant acted’ was suggested to mean ‘the place where the defendant is habitually resident’ when using this defence, ie where a natural person has its principal residence or where a company has its principal place of business.
 In art 3(1) of the suggested model code, an exception to this suggested main rule is stated: ‘if there is no, or merely a coincidental, relevant nexus between the defendant’s act and the place identified under Article 2’. Then ‘”the place where the defendant acted” shall be deemed to be the place that has the most substantial connection with the defendant’s act.’
 Another exception is set out in art 3(2) if a party attempts to ‘break existing connection factors with one state or attempts to create connection factors with another state, in order to circumvent actual, natural connections with ‘the place where the defendant acted’, as defined in art 2 or 3(1)’. Such attempts should not be taken into account when determining the place where the defendant acted.
 The last exception seems to be used to focus on the real habitual residence, which is important if this is to be the connecting factor. Otherwise it would be too easy for the publisher to fake a connecting factor or break existing connections to certain jurisdiction to suit his/her own needs.
The place of action defence would introduce a double actionability rule since the act has to be unlawful both according to the laws where the defendant initiates action and to the laws where the publisher acted (ie is habitually resident).

D  Internet as a Defamation Free Zone
It has been suggested that the Internet should be viewed as a separate space from the real world and that no country’s laws should rule there. Instead the Internet should be self regulatory. 
 This would bring a total freedom of speech to the Internet.
The biggest disadvantage of this would be that an individual could not be compensated for damages to his or her reputation that had occurred from a publication on the Internet, although the damages occurred in ‘the real world’. It can also be hard to distinguish publications that occurred on the Internet from ‘real world’ publication, e g if an article is read after it has been printed from the computer.
  
VI  FINAL REMARKS
This paper shows that, when dealing with defamation, it is always a balance between the protection of a person’s reputation and the freedom of speech. These are both important, fundamental rights. It seems like the problems would be best solved using some kind of double actionability rule where the action has to be unlawful both where the defendant acted and according to the laws of the place where the plaintiff has suffered damages and initiates the proceeding. That way the publisher can always rely on the laws of his/her home forum to apply, while the victim can initiate a proceeding wherever he/she has suffered damages, assuming the double actionability test is fulfilled.

 The biggest threat to the freedom of speech seems to be that different countries have very different rules on this matter. This can be a problem if publishers start to exclude certain jurisdictions from accessing their articles because the defamation laws of that country are too strict. If most (or preferably all) countries had the same defamation laws, there would be a great certainty of what rules that would apply and what countries that could exercise jurisdiction in the matter. Both the publisher and the potential victim would benefit from this just by knowing what rules that would apply to a conflict and where this eventual conflict would take place. 
VII  BIBLIOGRAPHY

Legislation, Conventions and Regulations:

Uniform Civil Procedure Rules 1999 (Qld).
Brussels Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters 1968.
Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters.

The Rome Convention on the Law Applicable to contractual obligations (1980).

Commission of the European Communities, Explanatory Memorandum, Proposal for a Regulation of the European Parliament and the Council on the Law Applicable to Non-Contractual Obligations (‘Rome II’) (2003) 2003/0168. 
Cases:
Dow Jones & Company Inc v Gutnick [2001] VSC 305
Dow Jones & Company Inc v Gutnick [2002] HCA 56
Mines de potasse d'Alsace SA (1976) EC Case 21/76 
Shewill v Presse Alliance SA (1995) EC Case C-68/93.

Books:

Michael Bogdan, Svensk Internationell Privat- och Processrätt(6th edition, 2004), Norstedts Juridik AB, Stockholm 2004.

Articles:
Roger Clark, A Brief History of the Internet in Australia (2001) <http://www.anu.edu.au/people/Roger.Clark/II/OzIHist.html> at 15 September 2005.

Lilian Edwards, Law and the Internet – Regulating Cyberspace, <http://www.skynet.ie/~beer/fyp/mirrors/edward.html> at 5 October 2005.
David R. Post and David G. Johnson, Law and Borders – The rise of law in cyberspace, (1996) Stanford Law Review <http://www.cli.org/x0025_LBFIN.html at 1 October 2005. 

Dan Svantesson, ‘The Place of Action Defence’ –A Defamation Defence for the Globalised World if the 21st Century (Paper presented at the Australiasian Law Teachers Association Conference, Darwin, Australia, July 2004).
Dan Svantesson, Jurisdictional Issues and the Internet – A Brief Overview, (Paper presented at the Cyberspace 2003: Normative Framework Conference, Brno, Czech Republic, October 2003).

Dan Svantesson, Geo-location Technologies – A Brief Overview (2004) <http://www.svantesson.org/svantesson20040906.doc> at 10 November 2005.
Dan Svantesson, Submission from Dan Svantesson, in relation to the European Commission’s ’Consultation on a Preliminary Draft Proposal for a Council Regulation on the Law Applicable to Non-Contractual Obligations (2002) <http://www.svantesson.org/subROMEII.pdf> at 10 November 2005. 
Dan Svantesson, Jurisdictional Issues in Cyberspace. At the Crossroad – The Proposed Hague Convention and the future of Internet defamation (2002) < http://www.svantesson.org/pubCROSSR.doc> at 10 November 2005.
� Roger Clark, A Brief History of the Internet in Australia (2001) <� HYPERLINK "http://www.anu.edu.au/people/Roger.Clark/II/OzIHist.html>" ��http://www.anu.edu.au/people/Roger.Clark/II/OzIHist.html>� at 15 September 2005.


�Lilian Edwards, Law and the Internet – Regulating Cyberspace, <� HYPERLINK "http://www.skynet.ie/~beer/fyp/mirrors/edward.html" ��http://www.skynet.ie/~beer/fyp/mirrors/edward.html�> at 5 October 2005.


� Idem.


� Dan Svantesson, ‘The Place of Action Defence’ –A Defamation Defence for the Globalised World if the 21st Century (Paper presented at the Australiasian Law Teachers Association Conference, Darwin, Australia, July 2004).


� The U.S. for example, favours the freedom of speech while Australia, which will be shown below, gives a strong protection to a person’s reputation. See eg Dow Jones & Company Inc v Gutnick [2002] HCA 56 para 29. 





� Uniform Civil Procedure Rules 1999 (Qld) s 124 1) k).


� Uniform Civil Procedure Rules 1999 (Qld) s 124 1) l).


� Dow Jones & Company Inc v Gutnick [2002] HCA 56. 


� Ibid, para 44.


� Ibid.


� Ibid.


� Ibid, para 72.


� Ibid, para 31.


� Ibid, para 118.


� Ibid, para 123.


� Ibid. 


� Ibid, para 39.


� Ibid, para 100.


� Ibid, para 155.


� Dan Svantesson, Jurisdictional Issues and the Internet – A Brief Overview, (Paper presented at the Cyberspace 2003: Normative Framework Conference, Brno, Czech Republic, October 2003).


� Ibid.


� Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters.


� Brussels Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters 1968. This Convention is still used by the member states towards Denmark, who has not adopted the Brussels Regulation.


� Brussels Regulation art 2(1).


� Brussels Regulation art 5(3).


� Mines de potasse d'Alsace SA (1976) EC Case 21/76; Michael Bogdan, Svensk Internationell Privat- och Processrätt’(6th edition, 2004), 136.


� Mines de potasse d'Alsace SA (1976) EC Case 21/76.


� Shewill v. Presse Alliance SA (1995) EC Case C-68/93, para 24.


�Ibid, para 28-29.


� Ibid.


� Ibid.


� Dow Jones & Company Inc v Gutnick [2002] HCA 56, para 107.


� Ibid, para 199.


� Uniform Civil Procedure Rules 1999 (Qld) s 124 1) k).


� The Rome Convention on the Law Applicable to contractual obligations (1980).


� Commission of the European Communities, Explanatory Memorandum, Proposal for a Regulation of the European Parliament and the Council on the Law Applicable to Non-Contractual Obligations (‘Rome II’) (2003) 2003/0168. (Explanatory Memorandum), 1.


� Ibid, 4.


� Ibid.


� Ibid.


� Ibid.


� Ibid.


� Proposal for a regulation of the European Parliament and the council on the law applicable to non-contractual obligations (‘Rome II’).


� Shewill v. Presse Alliance SA (1995) EC Case C-68/93, para 28-29.


� Ibid.


� Art 3(3) Rome II.


� Art 3(3) Rome II.


� Ibid.


� Eg in the Netherlands, the United Kingdom and France. Explanatory Memorandum, above n 35, p 10.


� Dow Jones & Company Inc v Gutnick [2001] VSC 305, para 20.


� Ibid, para 77.


� Restatement of Torts, 2d, (1977) (cited in Dow Jones & Company Inc v Gutnick [2002] HCA 56, para 29).


� Ibid.


� Dow Jones & Company Inc v Gutnick [2002] HCA 56, para 20.


� Ibid.


� Ibid.


� Ibid.


� Dow Jones & Company Inc v Gutnick [2002] HCA 56, para 42; Dow Jones & Company Inc v Gutnick [2001] VSC 305, para 20.


� Dow Jones & Company Inc v Gutnick [2002] HCA 56, para44.


� Ibid.


� Ibid.


� Dow Jones & Company Inc v Gutnick [2002] HCA 56, para 152.


� Dan Svantesson, Geo-location Technologies – A Brief Overview (2004) <http://www.svantesson.org/svantesson20040906.doc> at 10 November 2005, 3.


� Dan Svantesson, Submission from Dan Svantesson, in relation to the European Commission’s ’Consultation on a Preliminary Draft Proposal for a Council Regulation on the Law Applicable to Non-Contractual Obligations (2002) <� HYPERLINK "http://www.svantesson.org/subROMEII.pdf at 10 November 2005" ��http://www.svantesson.org/subROMEII.pdf> at 10 November 2005�. 


� See also, ibid, 4.


� Svantesson, The place of Action defence, above n 4.


� Ibid art 1, art 4(1).


� Ibid art 2.


� Ibid, art 3(1).


� Ibid, art 3(2).


� David R. Post and David G. PJohnson, Law and Borders – The rise of law in cyberspace, (1996) Stanford Law Review <http://www.cli.org/x0025_LBFIN.html at 1 October 2005. 


� See eg Dan Svantesson, Jurisdictional Issues in Cyberspace. At the Crossroad – The Proposed Hague Convention and the future of Internet defamation (2002) < � HYPERLINK "http://www.svantesson.org/pubCROSSR.doc" ��http://www.svantesson.org/pubCROSSR.doc�> at 10 November 2005, 7.





PAGE  
4

