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The Gutnick v. Dow Jones decision

· Which questions were answered and 

which were not?
Dan Svantesson

Abstract:

The High Court of Australia has granted Dow Jones leave to appeal the Supreme Court of Victoria’s decision in the Gutnick v. Dow Jones case. As there have been few major court decisions in the area of Internet defamation it can be presumed that the case will receive worldwide attention.

This analysis examines what conclusions that reasonably can be drawn from the court ruling of the Supreme Court of Victoria. 
On the 28th of August 2001 Justice Hedigan  of the Supreme Court of Victoria handed down the judgment in the Gutnick v. Dow Jones case
. The effect of the judgment was to allow Mr Gutnick to sue the US publishing company Dow Jones in his home forum, Victoria, over the allegedly defamatory parts of the article “Unholy Gains” published by Dow Jones in its business journal Barrons Magazine in October 2000.

The case has received a large amount of attention since it involves the question of jurisdiction in relation to the publication of allegedly defamatory material on the Internet - a largely but, as illustrated in para 44 of the judgment not totally undecided area.

Commentators of the judgment have already proclaimed it as “a landmark court ruling that puts cyberspace publishers around the world on notice that they can be sued under Australia’s strict defamation laws – and effectively in any of the 190 nations where defamation proceedings can be brought”
.   

The judgment has further been used to conclude that “ANYONE who puts information on the internet is […] effectively publishing in every nation instantaneously”
. It has also been claimed that the judgment of is “a threat to democracy”
 and that it “should scare everyone who values freedom of expression”
.

This analysis is aimed at examining what conclusion can actually be drawn from the judgment of the Supreme Court of Victoria. 

The background to the case

The well-known Australian businessman Joseph Gutnick sued the US based publishing giant Dow Jones because of an alleged defamatory article appearing in the New Jersey-based business magazine Barron’s. The article entitled “Unholy Gains“ implied that Mr Gutnick had laundered money through the jailed Victorian money launderer Nachum Goldberg. 

The facts in the case are that: “[the] relevant copy of Barron’s Magazine

 sold 305.563 copies”
. Of these only a very small number came to Australia, but some of them were in fact sold in Victoria. Out of approximately 550.000 people subscribing to the Internet version of the magazine it was estimated that 1.700 paid for the service using Australian-issued credit cards. 
The question for the Supreme Court of Victoria to decide was whether or not a Victorian court can claim jurisdiction over the case at hand.

Justice Hedigan’s understanding of Internet technology

Before moving on to the actual evaluation of what conclusions can be drawn from this judgment, it is of interest to look at a factor that potentially can affect this evaluation – that is Hedigan J’s understanding of Internet technology.

There are, at least, three different factors to note when examining Hedigan J’s understanding of the relevant Internet technology.

The first factor is that Justice Hedigan makes rather mysterious statements about the technical nature of the Internet.
 Whether these statements are results of a lack of understanding of technical aspects of the Internet or simply linguistic errors is difficult to determine, but they may very well decrease the value of the judgment as precedent.

In paragraph 21, for example, Hedigan J states: “where the material was uploaded in New Jersey, that is, when it was pulled from the server in New Jersey”. It seems to me that Hedigan J is trying to explain the action of ‘uploading’ with “something being pulled from a server”. Uploading something onto a server is not at all the same thing as pulling something from a server, and one can certainly not be used to describe the other. 

Furthermore, in paragraph 65 Hedigan J seems to have confused a web-browser with a website, as he state: “[o]ne accepts that delivery of an electronic document onto the plaintiff’s Website will only occur if the electronic request is met”.

In my opinion, the most remarkable of the judge’s mysterious statements about Internet technology is found in para 68: “this is an Internet publication, not a World Wide Web publication”. It is difficult to understand what Hedigan J actually means by this. I can only hope that what he means is to point to the importance for the outcome of the case that the website carrying the article in question was of a fee-based subscription service character and thereby not directly accessible to each and every individual using the Internet. 

The second factor to note is that Hedigan J apparently is of the view that a webserver can distinguish between different users’ requests based on their physical location.

Dr Roger Clarke, expert witness for the defendant, seems to be of a different opinion in this matter. In his paper Defamation on the Web
, Dr Clarke explains why, in his view, it is technically impractical for a webserver to accurately identify the geographical location of a request.

Certainly software is being marketed with the claim of being able to determine the geographical location of the users, with a very high degree of accuracy.
 However, it has to be remembered that these claims are made in order to sell the software and they should thus be treated with some caution.

Further, any attempt to block out users based on their geographical location also faces significant non-technical problems, as highlighted in Dr Clarke’s paper. The publisher/website operator would have to assess how every document on the website would be viewed by the defamation laws of every State from which the website can be accessed. Furthermore, the use of this type of software could also lead to false inclusions and false exclusions of access-seekers.    

The third and final factor to observe in relation to Hedigan J’s understanding of the technical nature of the Internet is that Hedigan J assumes, in para 22, that the messages sent from one computer to another, via the Internet, are incomprehensible for humans. Although this is an assumption shared by many (up until recently myself included)
, it is not totally accurate. For example, a document in HTML
 format may contain symbols and some text (these symbols and ‘extra’ text work as instructions for how the document shall be displayed on the receiver’s screen) of no meaning to people unfamiliar with HTML code but does in fact also contain the actual text that will be displayed, without the instructions, on the receiver’s screen when the document reaches the receiving party. However, the defamatory meaning of the HTML document is not available to the user until it reaches his computer and is displayed on the screen.
 

Having said all this, the remaining part of the article is based on the assumption that what has been said above about Hedigan J’s understanding of Internet technology does not amount to such a degree of misunderstanding that no conclusions at all can be drawn from the judgment.

Where did the publication take place?

In para 16 Justice Hedigan noted the importance of the difference between “publication” in generic sense and “publication” for the purpose of the law of defamation. He repeatedly pointed to the well-established tradition that publication, for the latter purpose, can only occur if there is a conveyance of the defamation to the mind of a third party.
 

Although acknowledging their relevance Hedigan J disregarded the “public interest arguments”
 raised by the defendant since “in respect of each one of them, there are just as sound arguments to the contrary”
. Moreover, the difference between push and pull technology
 was acknowledged as being able to “highlight differences between some of the features of the Internet such as e-mail and the World Wide Web but does not provide an answer to the legal inquiry as to when and where the words are published”
. 

Perhaps more importantly, Hedigan J noted that since the Barrons online magazine was a subscription service, only available to readers agreeing to certain terms and conditions and paying the relevant fees, it could not be said that the problem of a potentially overwhelming number of countries in which access may be had to the material pertained to this particular case. Hedigan J pointed to the difference between a subscription service and an ‘ordinary’ website
 on several occasions. I believe it is of the greatest importance to observe this distinction as it drastically limits the number of websites that potentially might be affected by this judgment. Many if not most websites available on the Internet are not of a password and fee-based subscription character. Since Hedigan J obviously has taken the subscription factor and quite possibly the fee factor into account, it would be unwise to assume that this judgment can equally well be used to determine a similar case relating to an ordinary ‘open for all’ website.

Based on the long tradition in doctrine and case law that “publication takes place where and when the contents of the publication, oral or spoken [sic], are seen and heard, (i.e. made manifest to) and comprehended by the reader or hearer”
, Hedigan J came to the conclusion that publication took place in Victoria. 

Of course it is possible, as the counsel for the defendant argued, to come to the opposite conclusion; that is, that publication took place in New Jersey. But in order to do so one would inevitably have to depart from the well-established traditional approach that publication takes place where the defamatory material is made manifest to the receiving third party, in a form that the receiver can comprehend. Justice Hedigan did not choose to do so and, indeed, the facts of the case gave little excuse for any such departure.

Note that also the print copy of the Barrons Magazine sold in Victoria was regarded as being published there. It was stated in para 82 of the judgment that: “[t]here can be no doubt that the print publications comprise torts committed within the jurisdiction and it was never argued that they were not”. 

The question of jurisdiction

Having concluded that publication took place in the State of Victoria, the answer to the question of jurisdiction was self-evident. As a matter of fact, no reference was even made, in the part of the judgment discussing jurisdiction, to the fact that Victoria could exercise jurisdiction based on the provision in General Rules of Procedure in Civil Proceedings 1996 7.01 (1) (i).

The questions of the “gateway” argument
 and the plaintiff suing on parts of the article only

After having concluded that Victoria could exercise jurisdiction over the matter, Hedigan J went on to consider the “gateway” argument, raised by the defendant. This part focused on issues of no real relevance for the general question of correct assertion of jurisdiction in international Internet defamation cases and will therefore not be discussed further here. 

It should just be noted that Hedigan J stated in para 83 that: “[t]he subsequent amendments to add the cause of action founded upon the print publications does not, in my judgment, impugn the validity of the service in respect of the Internet publication”.  

Regarding the plaintiff’s desire to sue only in relation to a part of the article, that is the part alleged to be defamatory, Justice Hedigan stated in para 90 that: “the plaintiff will only be obliged to plead the whole article if the passage selected by him, standing alone, would lead to a misreading and misunderstanding of the words that are relied on”.

This question was treated further under the chapter on forum non conveniens and to the extent it is relevant for the topic of this article, it is discussed below.

The question of forum non conveniens
Hedigan J was of the opinion that the phrase “not a convenient forum” used in the Victorian legislation
 “does no more or less than, in an English-literal form, convey the meaning and substance of the concept of forum non conveniens”
. This is essential to bear in mind as it means that the forum non conveniens referred to is the “clearly inappropriate forum” test, established through Oceanic Sunline SFC v. Fay
, Voth v. Manildra Flour Mills Pty Ltd
 and Henry v. Henry
. 

In examining the question of forum non conveniens, Justice Hedigan seems to have taken the following factors into account in coming to his conclusion that: “the State of Victoria is both the appropriate forum and convenient forum for the disposition of the litigation commenced by the plaintiff”
: 

· The part of the allegedly defamatory article sued upon by the plaintiff exclusively deals with activities performed in Victoria - that Mr Gutnick “in the State of Victoria, dealt financially with a money-launderer”
;

· All documentation and evidence relating to the part of the article sued upon would be found in Victoria
;

· Contrary to, for example the United States of America, Australia does not apply the single publication rule, but “the long-established principle of libel law that each publication [is] a separate tort”
;

· The burden of proof in relation to the forum non conveniens test lies on the defendant
;

· It had not been sufficiently shown in the view of Hedigan J that the defendant would be “deprived of a defence [the so-called Polly Peck defence
] which they would have in the United States of America”
 if the case was to be decided in Victoria. Neither was it clear that the defendant “would be disadvantaged by trial in Victoria in respect of a defence of qualified privilege”
 and in any case it appeared as likely that the plaintiff loses juridical advantages if he sues in the United States of America as it is likely that the defendant loses juridical advantages if the case is heard in Victoria
;

· Mr Gutnick’s business headquarters are in Victoria
;

· Mr Gutnick is a Victorian citizen and resident
;

· Mr Gutnick’s family resides in Victoria
;

· The allegedly defamatory article was published in Victoria
;

· Mr Gutnick sues only in respect of publications within Victoria
;

· Mr Gutnick declines suit anywhere else
. Justice Hedigan noted that this undertaking “destroys at a stroke the defendant’s claim that New Jersey is to be the preferred jurisdiction because of its capacity to award worldwide global damages”
. A claim that anyway was not “established as a matter of the law”
 according to Hedigan J;

· Mr Gutnick has his social and business life in Victoria
;

· Mr Gutnick sued to vindicate his Victorian reputation
; and

· The inconvenience of the defendant coming to Victoria to defend the action could not be as great as the inconvenience of the plaintiff being compelled to go to the US to assert his rights
.    

As Justice Hedigan several times
 pointed to the objective of the forum non conveniens test being to ensure that the case is tried “in a jurisdiction suitably [sic] for the interest of all parties and for the ends of justice”
, it must be assumed that this general objective also was a factor taken into consideration in addition to the ones mentioned above.

Although Justice Hedigan’s conclusion on the question of forum non conveniens seems justifiable looking at the facts of the case, it is surprising to see that he did not directly discuss the reasonableness of the State of Victoria claiming jurisdiction. Let me use a rather extreme example to illustrate my point:

One single page, containing a defamatory article, of a French newspaper (with a circulation of a million copies in France) gets caught by a strong wind and is blown all the way to Dover in England. In Dover it lands on the kitchen table of one of the few people there that can read and understand French. As this person reads the article, publication indisputably occurs in Dover according to the well-established traditional approach that publication takes place where the defamatory material is made manifest to the receiving third party, in a form comprehensible to that party.

I would argue that it would be unreasonable for a British court to claim jurisdiction under such circumstances. However, the unreasonableness would not originate in any uncertainty as to where publication took place but rather in the relation between the facts of the case and the forum non conveniens test.

By this I am not suggesting that there has to be any direct intention of the publisher that the publication take place in the forum in question. However, I do think that the absence of intention in combination with a lack of possibility to control the spreading of the publication should be taken into consideration when applying the forum non conveniens test.

This thought is further supported, under less extreme circumstances than in my example above, in the Pillai v. Sarkar
 case decided by an English court. As illustrated by that case not even the fact that the plaintiff seeks to limit his complaint to publication in a certain forum will necessarily prevent the action from being stayed on the ground that a large majority of the publications took place elsewhere. In that case the plaintiff sued in respect of comments made in an article that had a circulation of approximately 75,000 in India but only 15 in England. The plaintiff limited his complaint to the copies that had been sold in England and yet Lord Justice French ruled that the appropriate forum was Calcutta and not England.

This case was not even mentioned in the judgment of Hedigan J.

There was no indication that Justice Hedigan looked at the important fact that the website was of a fee-based subscription service character, during the assessment of the question of forum non conveniens. Since Dow Jones had the capacity to control access to its information, Hedigan J appears to be of the opinion that Dow Jones also could prevent readers residing in Victoria from accessing the material if it would have chosen to do so. By not taking any measures to prevent such access, but rather gladly accepting these readers (and the fees they pay) it would follow that Dow Jones could reasonably foresee contact with Victoria. That kind of reasoning would, in my opinion, be much better suited for the question of forum non conveniens (paragraphs 99 to 130) than, as Justice Hedigan preferred, for the question of jurisdiction (paragraphs 13 to 79).  

Concluding remarks

As stated initially, some commentators have made out that this case carries enormous and extremely threatening consequences for the existence of freedom of speech on the Internet. I claim that this is not necessarily so. Just as Justice Hedigan observed “the marshalling of individual decisions on the facts of each case is no conclusive aid to a decision in other cases”
. On a general level, only very limited conclusions can be drawn from the decision of this case. 

What Hedigan J chose to do was to apply the existing law and not to create new law. I think this was an appropriate decision (perhaps especially since it seemed obvious already at an early stage that this eventually will be a matter for the High Court of Australia)
.

It is my opinion that the potential risk of overly wide jurisdictional claims in relation to Internet defamation has got to be addressed with great urgency. However, I do not think that the Supreme Court of Victoria is an appropriate forum. Although Justice Hedigan obviously is an intelligent and well-informed man I do not think it is right to place the heavy burden of sorting out this matter, of global concern, on his shoulders. A much more appropriate forum for this is the ongoing discussion about the proposed Hague Convention on Jurisdiction and Enforcement of Foreign Judgments in Civil and Commercial Matters.    

The only conclusions that should be drawn from this particular judgment is that according to the Supreme Court of Victoria:

· The Internet is not a lawless or defamation-free zone;

· The well-established traditional approach that publication takes place where the defamatory material is made manifest to the receiving third party, in a form that is comprehensible to that party, is equally applicable to publications on the Internet;

· The use of push or pull technology does not affect the question of where something is published;

· The mere fact that a publication takes place through the use of the Internet is not a reason to decline jurisdiction if the criterion expressed in the legislation are met. (The judgment is thereby a confirmation of existing rules rather than the creation of new rules);

· A webserver cannot be regarded as being totally passive when it carries a password and fee based subscription service;

· The risk of awards for damages for defamatory statements has less of a stifling effect on the freedom of speech than the granting of injunctions;

· The phrase “not a convenient forum” used in the Victorian legislation
 “does no more or less than, in an English-literal form, convey the meaning and substance of the concept of forum non conveniens”;

· The fact that a website has a fee-based subscription character can affect the question of jurisdiction; and

· The factors mentioned in the part of this article dealing with forum non conveniens can all have an effect on the question of forum non conveniens. Of those factors Justice Hedigan particularly noted the importance of the residency of the plaintiff, the location of the plaintiff’s business and social affairs, the location of the publication and finally the extent of the claim
.   

These, and only these, are the conclusions that can reasonably be drawn from the judgment.   

Based on what has been said above it is clear that Justice Hedigan merely applied existing law in the case at hand and thereby the judgment was not a revolution of any kind but rather a confirmation that what was already known as law also applies to the Internet.

Dan Jerker Börje Svantesson
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