Submission from Dan Svantesson*, in relation to the Canadian Federal, Provincial and Territorial Consumer Affairs Ministers’ Consultation Paper on Jurisdiction in Cross-border Business-to-Consumer Transactions

This Canadian initiative represents a step towards clarifying and harmonising private international law in an on-line context, and will work to improve the conditions for e-commerce. As such, this initiative should be encouraged and congratulated.

This submission focuses on the question of choice of forum as the choice of law provision largely mirrors the choice of forum provision. The latter will work effectively and in a desirable manner only if the former is given an adequately broad interpretation.

The proposed choice of forum provision

The consultation paper proposes the following provision regulating choice of forum:

1. In circumstances where :
(a)
the consumer contract resulted from a solicitation of business in the consumer's jurisdiction by or on behalf of the vendor and the consumer took all the necessary steps for the formation of the consumer contract in the consumer's jurisdiction; or

(b)
the consumer's order was received by the vendor in the consumer's jurisdiction; or

(c) the consumer was induced by the vendor to travel to a foreign jurisdiction for the purpose of forming the contract and the consumer's travel was assisted by the vendor;
the consumer has the option to bring proceedings against the vendor either in the courts of consumer's jurisdiction or in the courts of the vendor's jurisdiction. 
2. For the purposes of subsection 1(a), if a vendor clearly demonstrates that it took reasonable steps to avoid concluding contracts with consumers resident in a particular jurisdiction, it is deemed not to have solicited business in that jurisdiction.

3. A vendor may bring proceedings against the consumer only in the courts of the consumer’s jurisdiction.

4.
The provisions of section 1 may be varied by agreement only if the agreement:
(a) is entered into after the dispute has arisen; or

(b) allows the consumer to bring proceedings in courts other than those provided for in section 1. 
Interpreting the choice of forum provision

The provision suggested to govern the choice of forum is well drafted and provides for a good protection of the interests of both consumers and businesses – if it is interpreted in an appropriate manner. As the application will depend on the interpretation of at least two key terms, this submission will focus on these key terms.

The solicitation of business – “dis-targeting” a better option?

The text of the suggested provision does not in itself indicate that the focus is placed on whether the business “targeted” or in other words, directed its activities to, the consumer’s forum. In this sense the provision is superior to its equivalents in the Brussels Regulation
 and the proposed Hague Convention
. However, judging from other parts of the consultation paper it is clear that the proposal subscribes to the, admittedly widely adopted, “targeting-approach”.
 This is, in the author’s respectful opinion, a mistake.

Instead of focusing on “targeting”, the focus should be on “dis-targeting”. A business should have to take active measures to avoid contact with the consumer’s forum not to be bound by the consumer protection provided for in the proposal (i.e. the presumption should be that an on-line business is targeting the world at large). Such a construction has several advantages over the “targeting-approach”. Firstly, it is much easier to determine whether or not a business has “dis-targeted” rather than “targeted” a particular forum. An example
 can illustrate this point:

An Canadian citizen, resident in Canada, born in Canada by Swedish parents orders a pair of shoes from a Swedish company via their website. The language on the website is Swedish and all prices are stated in the Swedish currency Kronor. 

Using a credit card, the consumer places an order for a pair of shoes via the company’s website. The credit card company handles the exchange and a few weeks later the shoes arrive at the consumer’s Canadian residence, via the postal service.

Let us further assume that the consumer receives two left shoes instead of a proper pair and therefore wishes to bring the case to court, since the company refuses to deal with the situation. In what court can the consumer bring the claim?

Under the “dis-targeting” model advocated in this submission, the question of jurisdiction would have to be dealt with in the following manner:

The plaintiff (the Canadian consumer) has to show that an actual contract between the company and the consumer exists. Furthermore, the consumer must obviously also show that, that the contract has been breached.
 Since an actual contract exists it is then presumed that the company desired to contract with consumers within the consumer’s forum, and thereby willingly accepted the risk of having to defend itself in the consumer’s forum. The only protection available to a business that has, via its website, entered into contract with a consumer in a foreign forum is to show that the business had taken reasonable steps to avoid contact with the consumer’s forum. If the business can show that it did take reasonable steps, paragraph 2 prevents the application of paragraph 1(a).

The hypothetical company, in the example, could argue that having the website in Swedish and prices stated in Kronor are reasonable steps to avoid contact with Canadian consumers. However, these steps are not enough to break the presumption created by the existence of an actual contract.

The Brussels Regulation replacing the 1968 Brussels Convention
 as well as the present, and past, drafts of the proposed Hague convention and the Canadian proposal discussed here, all focus on the question of whether or not the businesses activity was “targeted” to the consumer’s forum. In so doing, the onus is placed on the consumer to show that the business directed its activity to, or targeted, the consumer’s forum. In many cases, it might be very difficult for a consumer to show that, although the language used on the website was Swedish and the prices stated in Kronor, the website was actually directed to, at least amongst others, Canadian consumers. 

It is possible that the existence of an actual contract would be seen as sufficient indication of “targeting” to allow the consumer to sue in his/her home forum. However, the burden, for the consumer, of reaching such a result would be far greater than under the “dis-targeting” model advocated in this submission. Further, it would seem likely that many, if not most, on-line businesses in the same situation as the hypothetical example would be surprised to find themselves subjected to a “targeting” choice of forum provision, and that such an approach would lead to an unnecessary degree of uncertainty.
Secondly, on a perhaps more fundamental level, it seems wrong that a business would avoid the consumer protection of the choice of forum provision by adopting a global targeting instead of a regional targeting. Why should the one making an offer to all the consumers in the world avoid the consumer protection that a business offering its products to just one or a few markets has to take into consideration?

The “dis-targeting” approach obligates businesses to actively regulate which jurisdictions they serve, but it is the author’s hope that whatever burden this present would be outweighed by the greater degree of predictability for liability. Businesses must be provided with adequate possibilities to limit the presumption that they are targeting the world at large. This brings us to the other key term.

The reasonable steps

As the “dis-targeting” approach places a rather heavy burden on businesses, the inclusion of the possibility of taking reasonable steps to limit the businesses exposure to foreign forums is vital. Businesses must be furnished with the ability to take active, yet simple, steps to avoid the risk of entering into contracts with consumers in “undesirable” forums. Consequently, the term reasonable steps must be interpreted broadly.

What can be regarded as reasonable steps must be viewed in light of technological developments. In today’s situation it would seem reasonable to accept a clearly displayed and sincere disclaimer as a reasonable step.

In this context, ‘sincerity’ refers to consistency of business practise with stated policies. If, for example, a business has a disclaimer on their website stating that no products will be sold to European Union residents and the business yet happily accepts orders from this group, then the business has obviously not taken reasonable steps, since the disclaimer hardly can be seen as ‘sincere’.

Perhaps rather than using disclaimers more effective alternatives could be used to avoid undesirable forums. For example, businesses could, in the contracting part of the website include a menu where the consumer had to indicate the state in which he/she is habitually resident. The instructions could clearly state that residents of other states, than the ones listed in the menu, cannot do business on that particular website. By taking appropriate, yet rather simple, measures like that, a business could actively regulate what forums it would risk having to defend itself in.   

Obviously, the use of the measures described above does not prevent people from undesirable forums from placing orders on the website. However, in contractual situations, a consumer ignoring a clearly displayed and sincere disclaimer, or making an untrue indication as to its habitual residence cannot expect to enjoy the protection of the choice of forum provision and in most cases the need for a delivery address would reveal false claims in relation to habitual residence anyhow.

As of today, there are no 100% accurate technological means of determining the geographical location of a person attempting to access a certain webpage, and such technology will most likely never be 100% effective. However, in relation to what can be regarded as reasonable steps for the purpose of the choice of forum provision, there is no need for the technology to be accurate to 100%. The accuracy of so-called geo-location technology
 is increasing and might constitute one possibility for businesses to take reasonable steps to avoid a certain forum.

Conclusions

The benefits of e-commerce for both consumers and business are obvious. For example, even a small business can easily and cost-effectively reach a worldwide market and consumers gains greater choice amongst a wider and more diverse range of products. In order to achieve the full potential of e-commerce, the regulation of jurisdiction and choice of law in on-line cross-border business to consumer transactions must create trust amongst both consumers and businesses. Only if there is a healthy balance between the consumer’s need for protection and the business’ need to be able to conduct business in an effective manner, will e-commerce reach its full potential.

The provisions suggested to govern the choice of forum and choice of law are well drafted. Furthermore, they provide for a well-balanced protection of the interests of both consumers and businesses. However, adopting the “targeting-approach” would be a mistake, likely to lead to an unnecessary degree of uncertainty, which easily could be avoided by instead adopting the “dis-targeting” approach advocated in this submission.
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� Council Regulation (EC) No 44/2001 of 22 December 2000 on Jurisdiction and the Recognition and Enforcement of Judgements in Civil and Commercial Matters.





� Hague Convention on Jurisdiction and Enforcement of Judgments in Civil and Commercial Matters.





� Consultation paper p. 12





� The example of a Swedish website was chosen as it arguably represents one end of the scale (the website is in a foreign language and prices stated in a foreign currency). Other examples would raise the same issues. If the website instead was Australian, written in English and prices stated in Australian dollars, the website operator could argue that Canada was “dis-targeted”, or that Canada had not been “targeted”, due to the fact that the prices were stated in Australian dollar, but would not be able to rely on the language issue. This might represent some form of middle ground. On the other side of the scale we would consequently find a website where the prices are stated in the consumer's currency and the language used is the language of the consumer. In this latter situation, the business would have virtually no ground for arguing that it did not “target” the consumer's forum, or had “dis-targeted” it. Using an example in which the business has the strongest argument (both a foreign language used and prices stated in a foreign currency) was a conscious decision, as that is the situation, giving raise to the greatest uncertainty.





The only difference between the Australian website example and the Swedish website example is that in the latter, the business has got two issues to rely on in trying to establish that the consumer's forum was not “targeted” or was “dis-targeted” - the website is in a foreign language and prices stated in a foreign currency, while in the former, only one ground is available - that the prices were stated in a foreign currency.





� A similar example has previously been used in: Svantesson D, What should Article 7 – Consumer contracts, of the proposed Hague Convention, aim to accomplish in relation to e-commerce?, Computer Law & Security Report Vol. 17 Issue 5





� Obviously, one would have to ask questions like; Is the buyer a “consumer”? And; Is the seller a “business”? But since these types of questions are not specific for e-commerce they will not be discussed further here.





� A common feature of any reasonable model and not directly related to the question of choice of forum or choice of law, but a matter for the substantive law of the relevant forum.





� The fact that Denmark is not a signatory to the Brussels regulation 44/2001 is not relevant in this context.





� A similar line of reasoning has previously been presented in response to the European Commission’s QUESTIONNAIRE ON THE PREPARATION OF THE HEARING ON THE DRAFT CONVENTION OF THE HAGUE CONFERENCE ON JURISDICTIONAND FOREIGN JUDGMENTS IN CIVIL AND COMMERCIAL MATTERS TO BE HELD IN BRUSSELS ON THE 24TH OF OCTOBER 2001.


 


� See e.g., � HYPERLINK "http://www.digitalenvoy.net/products.html" ��http://www.digitalenvoy.net/products.html�,� HYPERLINK "http://www.digitalisland.net/services/app_serv/traceware.shtml" ��http://www.digitalisland.net/services/app_serv/traceware.shtml�,� HYPERLINK "http://www.quova.com/" ��http://www.quova.com/� and the article We Know Where You Live, S. Woolley, Forbes Global, 11.13.00








