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15 March, 2006

In response to the Australian Attorney-General’s Department’s Review of Australia’s Extradition Law and Practice
General comments

1.
This submission focuses exclusively on four different aspects of the Attorney-General’s Department’s Review of Australia’s Extradition Law and Practice. First, some comments are made in relation to the guiding principles identified in the discussion paper. Second, the question of what offences Australia should extradite for is addressed. Third, I address the requirement of double criminality. Fourth, I discuss extraterritorial offences. While it is acknowledged that the other issues raised in the discussion paper are highly significant, this submission makes no comment as to the suitability of any other proposals presented in the review.

2.
Generally speaking, law reform should always be preceded by public consultation. In that regard, the Attorney-General’s Department is to be congratulated on issuing the discussion paper this submission responds to. However, to the extent the discussion paper sincerely aims to “be a catalyst for comments and further discussion and do not represent the final policy recommendations that will be presented to the Government”, the highly opinionated approach taken is unsuitable.
3.
It would have been preferable for the discussion paper to present the advantages and the disadvantages associated with different approaches, rather than providing outright “answers” to the questions posed. For example, if the discussion paper aims at getting balanced input on whether Australia should require dual criminality, it should not contain biased statements such as “People should not be able to escape justice simply because Australia has not criminalised an offence”, without also presenting the relevant arguments favouring dual criminality. 

The Guiding Principles

4.
One of the guiding principles mentioned on page 7 of the discussion paper is so-called “technological neutrality”. While it is acknowledged that technological neutrality is desirable to an extent, it is necessary to note that it may have undesirable effects too. 
5.
In an interesting article Alberto Escudero-Pascual and Ian Hosein demonstrate the potential downside of technology-neutral solutions: 

[A] reason for technology-neutrality is to ensure that new laws do not need to be passed every time a new technology is invented. However, technology-neutral language may be used to ignore, wilful or not, the challenges, risks, and costs to applying powers to different infrastructures.

 

6.
In other words, a good technology-neutral solution of today is not guaranteed to make sense in relation to a future technology simply because it is technology-neutral. A degree of flexibility is thus motivated.
7.
A further guiding principle to be considered for the extradition reform is the desirability of the new rules being abuse resistant - like any other rules, the rules of extradition must be drafted in a manner that minimises the risk of abuse of those rules, whether that abuse may stem from the Australian Government, a foreign government seeking extradition, or the individuals being extradited. 
What offences should Australia extradite for?

8.
The discussion paper outlines how the “Extradition Act provides that Australia extradites for offences which carry a maximum penalty of not less than 12 months imprisonment in the foreign country”. While the double criminality requirement ensures some balance, the exclusive focus on the severity of the crime under the foreign law is unsuitable. For example, in a situation where a particular offence is viewed as very minor under Australian law, but viewed as severe enough to justify a term of 12 months imprisonment in the foreign country, it is unsuitable for Australia to focus exclusively on the severity of the crime under the foreign law.
9.
The better approach is for Australia to extradite only where the relevant crime would incur, at least, a term of 12 months imprisonment under the law of the foreign country and under Australian law. Such an approach caters better for Australian public policy.
Should Australia require dual criminality?

10.
The discussion paper lists dual criminality as a shortcoming of the current system. However, extraditing a person to a foreign country is serious as Australia, in doing so, is placing that person at the mercy of the foreign legal system. For there to be a situation where the removal of the dual criminality test would be significant, it is necessary that the act in question constitutes a crime severe enough to justify a term of 12 months imprisonment in the foreign country, while at the same time the act is not considered criminal at all in Australia.

11.
If can be assumed that Australia’s current criminal laws accurately reflect what Australia considers criminal, it is difficult to think of acts that are not considered criminal in Australia, but that Australia should extradite for.
12.
If there is a concern that people will be able to “escape justice simply because Australia has not criminalised an offence”, then that concern should be addressed by Australia keeping its criminal laws up-to-date rather than reliance being placed on removing the dual criminality requirement.
13.
Should it be concluded that a change to the dual criminality requirement is necessary, the change should be from dual criminality being a mandatory ground of refusal, to the dual criminality requirement being a compulsory ground of refusal unless the Attorney-General authorises an exception based on the particular circumstances of the case. 
Extraterritorial Offences

14.
The discussion paper expresses the opinion that: 
Provided that Australia considers the exercise of jurisdiction by the foreign country to be legitimate as a matter of international law, Australia should not be concerned about the basis upon which the country exercises jurisdiction. (emphasis added)
15.
This proposition stands in stark contrast to the guiding principles of efficiency and predictability. What international law currently considers being legitimate grounds for jurisdiction is far from clear. While certain grounds (e.g. jurisdiction based on the so-called subjective territorial principle) are widely accepted, others (e.g. jurisdiction based on the so-called effects doctrine) are controversial to say the least. Making it necessary to seek to determine which jurisdictional grounds are allowed under international law will neither make the Australian extraditions practice efficient, nor predictable.   
16.
In his foreword to the discussion paper, Minister Ellison mentions that: “[i]mproved communications have made it easier for criminals to plan crimes and commit them across borders”. This is undeniably true, but improved communications have also made it easier for people to unintentionally commit crimes overseas, while acting in accordance with Australian law in Australia.  For example, a person sitting at her/his computer in Australia may upload material onto a website that is completely lawful under Australian law, but that constitutes an offence punishable by more than 12 months imprisonment in a range of foreign countries. Should Australia really extradite the person in question, in such a situation? In the absence of a dual criminality requirement, extradition would seem possible, but arguably highly undesirable.  
17.
It is crucial that the review of Australia’s extradition law and practice takes account of how improved communications, such as the Internet, makes possible acts committed in Australia unintentionally violating overseas laws. Where a person acts lawfully in Australia and unintentionally commits a crime under a foreign law, Australia should not extradite that person even if the double criminality requirement is abandoned. Further, in all but the most unusual circumstances, Australia must refuse to extradite a person intentionally committing a crime under a foreign law, while acting lawfully in Australia, even if the double criminality requirement is abandoned. Otherwise, Australia is in fact letting foreign law regulate what can, and cannot, be done in Australia.
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