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IN RELATION TO THE QUESTIONNAIRE ON THE PREPARATION OF THE HEARING ON THE DRAFT CONVENTION OF THE HAGUE CONFERENCE ON JURISDICTIONAND FOREIGN JUDGMENTS IN CIVIL AND COMMERCIAL MATTERS TO BE HELD IN BRUSSELS ON THE 24TH OF OCTOBER 2001.

1 General matters

Q: 1.1 Does the draft Convention of the Hague Conference appear to you to be valuable for Community nationals and firms today? More generally, does this kind of draft, which would make it possible to organise the free movement of judgments in civil and commercial matters between the Community Member States and certain third countries, meet a need? Explain.

With the ever-increasing number of contact between businesses, organizations and individual from different states, measures like the proposed Hague Convention can definitely be beneficial and desirable. However, great care must be taken. The proposed Hague Convention will only be desirable if it can give an increased feeling of security amongst the businesses, organisations and individual that do interact with businesses, organisations and individual from other states.

If the Hague Convention is not perceived as fair and does not generate this increased feeling of security the result can very well be that it becomes an obstacle in the development of globalisation.

Q: 1.2 If so, on what conditions does such a project seem to you viable and acceptable for the Community and its Member States? What advantages would you expect from such a Convention? What disadvantages would you under no circumstances expect? 

The current draft can generate some very undesirable disadvantages that should under no circumstances be accepted:

· The freedom of speech could be limited in an undesirable manner and in a worst-case scenario this fundamental right of the people of democratic states could be minimised in relation to the Internet.

· Overly wide patent claims can severely hinder the open software movement.

· The use of unfair ‘choice of forum’ clauses is encouraged by the current draft.

· If the consumer protection of Article 7 is excluded from the final version of the Convention, e-commerce is unlikely to ever reach its full potential.

Q: 1.6 Would a simple Convention, covering only recognition and enforcement of judgments, without laying down rules of jurisdiction directly applicable by the court of origin as in the current draft, strike you as worthy of interest? 

No. I would rather see thing go in the totally opposite direction – more detailed regulation as to under what circumstances a court can claim jurisdiction. 

Different states have different laws. This is true both in relation to substantive laws and procedural laws like, under what circumstances a court can claim jurisdiction. These differences should not be ignored and it would be highly undesirable if each state could claim jurisdiction based only on their domestic laws and then have their judgements guaranteed to be enforced in all states being signatories of the convention. 

If the convention only covers recognition and enforcement then there would have to be far greater room for a state to deny recognition and enforcement than simply the grounds provided by Article 28.

Q: 1.9 Several relatively similar provisions aim to protect the suppliers using electronic means who take specific precautions regarding subjection to the jurisdiction of certain courts (Article 6, alternative 2, paragraph 3; Article 7-3; Article 10-3). Do you think that these provisions are likely to fill the avowed objective, and if not, what would you propose instead? 

I think that giving ‘suppliers’ the possibility to take reasonable steps to avoid contact with undesirable forums is exactly the way to go, in relation to the Internet. What can be seen as ‘reasonable steps’ will have to be viewed in light of technological developments. In today’s situation I would be inclined to accept a clearly displayed and sincere disclaimer as a reasonable step.

In relation to what is said above it has to be pointed out that if, for example, a business has a disclaimer on their website stating that no products will be sold to people habitually residing within the European Union and the business yet happily accepts orders from people habitually residing within the European Union, then the business has obviously not taken reasonable steps, since the disclaimer hardly can be seen as ‘sincere’.

Perhaps rather than using disclaimers more effective alternatives could be used by the suppliers to avoid undesirable forums. For example, the suppliers could, in the accessing part (in relation to defamation) or the contracting part (in relation to contracts) of the website include a menu where the consumer/access seeker had to indicate the state in which it is habitually resident. The instructions could clearly state that residents of other states than the ones listed in the menu cannot do business/access material on that particular website. By taking appropriate, yet rather simple, measures like that a business could actively regulate what forums it would risk having to defend itself in.   

Obviously the use of the measures described above does not prevent people from undesirable forums from accessing/placing orders on the website. However, starting with contractual situations, a consumer ignoring a clearly displayed and sincere disclaimer, or making an untrue indication as to its habitual residence cannot expect to enjoy the protection of Article 7, and in most cases the need for a delivery address would reveal false claims in relation to habitual residence anyway.

Based on what has been said above I believe that this model would work very well in relation to contractual situations.

The issue is more complex in relation to Internet defamation. A disclaimer with the core messages that, for example, UK residents are not allowed to access a certain document since the text might be regarded as defamatory according to UK law, is clearly a very weak form of placing geographical boundaries in cyberspace. Having said that we have to consider the alternatives. 

As of today there are no 100% accurate technological means of determining the geographical location of a person attempting to access a certain webpage. Unless the value of ‘soft protection’ like disclaimers and menus are acknowledged, the suppliers might not have any reliable means of protecting themselves from contact with undesirable forums. That would mean that everything published on the Internet is published in each and every state where access to the Internet can be gained. From that follows that a supplier can be sued anywhere, or if we choose to prefer, nowhere - both of which are very undesirable consequences.

Having stated that ‘there are no 100% accurate technological means of determining the geographical location of a person attempting to access a certain webpage’, I have to mention that there are software available claiming to be able to, with a very high degree of accuracy, determine the geographical location of the user (See for example: http://www.digitalenvoy.net/products.html,http://www.digitalisland.net/services/app_serv/traceware.shtml,http://www.quova.com/ and the article We Know Where You Live, S. Woolley, Forbes Global, 11.13.00). However, it has to be remembered that these claims are made in order to sell a product and a certain degree of sceptics and caution might be advisable. 

Computer programs based on ‘intelligent guesses’ will, possibly, also lead to false inclusions and false exclusions - people that should not be allowed access will get access and people that should be allowed access will be blocked out. 

To this later problem I see a possible solution. If these kind of programs are used in relation to non-subscription services and free subscription services only, a person that should be allowed access but gets blocked out cannot sue the supplier (unless the system is used in a discriminatory manner or something like that, but those complications is beyond the scope here) and no real harm is done as this problem presumably only would occur in a very small number of cases. If a person gets access that should not be allowed, the supplier could possibly be seen to have taken ‘reasonable steps’ by the use of the kind of computer program mentioned and an action in defamation might not be allowed (note also that if an action in defamation is allowed, the damages done would potentially be minimised as only a very small number of people in the undesirable forum would be able to gain access).

As far as fee-based subscription services are concerned I do think that the risk of false inclusions and false exclusions involved has got to be acknowledged and ‘guessing’ computer programs should not be used. Instead the supplier would have to take extra care in the registration of the users.

My conclusion is that it is necessary for suppliers on the Internet, both of goods and services as well as information, to be able to avoid contact with undesirable forums, by taking reasonable steps to do so. 

2. Substantive scope (Article 1)

Q: 2.1 Do all the exclusions allowed by Article 1 seem to you to be justified and clear? If not, which ones should not be found on the list of exclusions, and conversely, are there certain fields you believe should also be excluded from the field of the Convention? Explain.

I believe that Intellectual Property should be excluded from the proposed Hague Convention. Not because it is not important but rather because it is my opinion that the current draft aims at achieving too much at once. 

Intellectual Property issues, particularly in relation to the Internet, leads to so fundamentally different problems, compared to contractual issues, that I do not think it is the best solution to have both included in the same Convention.

However, I do acknowledge the importance of regulating the jurisdictional issues that surrounds Intellectual Property and I therefore suggest that the current proposal is divided into two separate Conventions. One dealing with what is within the scope of the current draft except Intellectual property, and one dealing exclusively with Intellectual Property.

3. General rule of jurisdiction (Article 3)

Q: 3.1 With regard to the location of natural persons, since the last meeting, an alternative to the traditional criterion of the defendant’s habitual residence (Article 3-1) is proposed (Article 3-2), though there is no consensus on it (cf. note 17). Which alternative appears the more suitable to you? Explain. 

According to my opinion Article 3-2 is preferable since it provides more detailed guidance than Article 3-1.

Furthermore, it might be worthwhile to look at the possibility of including some ‘connection criteria’ in Article 3-2b. Perhaps if determining the principle residence of a person residing in more than one state is problematic, then one could look at whether the matter at hand has closer connection to one of the states the person resides in than other states in which the person also resides.                    

4 Choice of court (Article 4)

Q: 4.1 Does it seem important to you that there should be a provision in the draft concerning the parties’ choices of one or of more courts to settle disputes between them? Give any information you can on the frequency of use of this type of clause in the business world. If so, does the proposed text correspond to needs inherent in business practice? 

Choice of forum clauses can be found very frequently on the Internet and more often than not, they favour the seller in an unjust manner. See for example www.amazon.com:

“Any dispute relating in any way to your visit to Amazon.com or to products you purchase through Amazon.com shall be submitted to confidential arbitration in Seattle, Washington, except that, to the extent you have in any manner violated or

 threatened to violate Amazon.com's intellectual property rights, Amazon.com may seek injunctive or other appropriate relief in any state or federal court in the state of Washington, and you consent to exclusive jurisdiction and venue in such courts.

 Arbitration under this agreement shall be conducted under the rules then prevailing of the American Arbitration Association. The arbitrator's award shall be binding and may be entered as a judgment in any court of competent jurisdiction. To the fullest

 extent permitted by applicable law, no arbitration under this Agreement shall be joined to an arbitration involving any other party subject to this Agreement, whether through class arbitration proceedings or otherwise.”  

Adding to the unfairness of the use of choice of forum clauses like this one, is the fact that in order to even find the clause you have to click on a link titled ‘Conditions of Use’ hidden away, in a small font size, at the very bottom of the amazon webpage.

The Hague Convention has got to make sure that unjust choice of forum clauses are deemed unenforceable. This will not be achieved with the current wording of Article 4.

To my understanding the suggested text in Article 4 leaves it to the selected forum to decide whether the forum clause is valid. This certainly makes it possible for the stronger party to, by forum shopping, ensure the most favourable position. All it has to do is to find a forum (it does not even have to be a forum that is part of the Convention!) that makes wide enough jurisdictional claims and that has a favourable legislation for that party and then nominate that forum in the choice of forum clause.

Q: 4.2 Do you encounter difficulties in having judgments given on the basis of choice-of-court clauses enforced? 

If parties of equal, or similar, strength after a discussion of the matter, decides to have one particular forum deciding any potential dispute arising from the contract, Article 4 will work just fine. However, in the form presented in this preliminary draft, Article 4 opens a lot of doors for misuse. 

A provision along the lines of Article 7 is necessary to ensure the effective protection of consumers, but it might also be desirable to include some more general protection of substantially weaker parties. Article 4 would be just the place to put such protection. Alternatively the definition of ‘consumer’ in Article 7 would have to be changed to include non-profit organizations and so on. 

Perhaps Article 4 paragraph 3 of the 1965 Hague Convention on the Choice of Court “The agreement on the choice of court shall be void or voidable if it has been obtained by an abuse of economic power or other unfair means.”, could be added to Article 4 of the proposed Hague Convention.

Q: 4.3 Does a proposal to restrict the choice of the contracting parties to the designation of the courts of a contracting state only seem realistic to you (cf. note 19)? 

If two parties of equal, or similar, strength after a discussion of the matter, decides to have a particular forum other than the forum of a contracting state deciding any potential dispute arising from the contract, that is fine. The problem is non-negotiated choice forum clauses that are forced on a weaker party. Restricting the choice of the contracting parties to the designation of the courts of a contracting state only, might limit the possibility for misuse but is not effective enough.

Furthermore that would carry the undesirable effect that also parties of equal, or similar, strength are restricted in their choice.        

5. Contracts and forum of the activity (Article 6)

Q: 5.1 Of the two alternatives proposed in Article 6 - that based on the activity (A) or that based on the place of execution (B) - which is the more acceptable to you (see footnotes 33 and 42)? 

Alternative A appears better suited to handle online transactions. Although Alternative B dates back to the 1999 draft, there has still not been any indication as to how this alternative would work in relation to an online sale of digitised products. Therefore it is doubtful that this alternative meets the criteria of being technology neutral. Where is a computer program supplied in an online transaction? Is it supplied at the location of the seller’s server, or perhaps at the seller’s main place of business? Or, is it supplied at the location of the buyer’s computer, or the buyer’s main place of business?

If Alternative B is chosen it has presumably got to be determined whether the online distribution of a computer program (a digitised product) is the supply of goods or services. Distinguishing between goods and services in an online context might actually be quite easy. If a buyer enters into a contract for the provision of a digitised product and has at the time the contract is fulfilled some tangible item, the transaction is best characterised as one for the supply of goods. If, on the other hand, the buyer is left without any tangible item, the transaction is best characterised as one for supply of services. Taking an example, if a person buys a paper version of the Encyclopaedia Britannica in an ordinary bookstore, this is clearly a supply of goods. If the person orders a paper version of the encyclopaedia via the Internet, this is also clearly a supply of goods. If the person buys the encyclopaedia via the Internet and takes delivery of a digitised version, this is still a supply of goods. But if the person contracts with Britannica.com for on-line access to the latter’s database, the buyer contracts for the supply of a service, since, unlike in the three first instances, the person is left with nothing tangible at the time the contract is fulfilled.

My conclusion is that Alternative A is preferable. However, the ‘frequency’ of the activity should be irrelevant as long as the claim is “based on a contract directly related to that activity”. The same might possibly be said about the ‘significance’ of the activity.

Note also that in an online context it is vital that the parties have the possibility to avoid undesirable forums and only Alternative A would ensure that.                

Q: 5.2 Can the two alternatives be combined? 

Alternative B is already an integrated part of Alternative A, only Alternative A goes a step further than Alternative B. In that sense the two alternatives are already combined.

Q: 5.3 With regard to alternative A (forum based on activity), indicate whether you have an opinion as the drafting options in square brackets (footnotes 35, 36 and 37). 

As stated above I would prefer to see ‘frequent’ deleted from the Article. If it is kept I think it is necessary to choose the ‘frequent or significant’ option.

Activities directed to a forum from the outside should be covered by Article 6.

The addition of “and the overall connection of the defendant to that State makes it reasonable that the defendant be subject to suit in that State” might not be desirable. 

Normally the fact that the claim is “based on a contract directly related to” activities conducted by the defendant in the forum or, activities directed to the forum by the defendant, should be enough to satisfy that “the overall connection of the defendant to that State makes it reasonable that the defendant be subject to suit in that State”. Especially so with the necessary addition that “[t]he preceding paragraphs do not apply to situations where the defendant has taken reasonable steps to avoid entering into or performing an obligation in that State”.

With this in mind I would suggest that “and the overall connection of the defendant to that State makes it reasonable that the defendant be subject to suit in that State” is changed to ‘and the overall connection of the defendant to that State does not make it unreasonable that the defendant be subject to suit in that State’.

Q: 5.4 With regard to Article 6, alternative A, paragraph 2, indicate which alternative, if any, appears the most suitable to you. Explain. 

Both alternatives are suitable. However, both also carry some potential risks. Variant 1 specifies the interpretation of the term ‘activity’. This creates certain clarity but might also be undesirable in our changing society. Nine years ago, when the work on the Hague Convention was initiated, nobody foresaw the legal complications the Internet has brought along. Based on that experience flexibility might be preferable.

On the other hand Variant 2 in providing this flexibility, lacks the clarity of Variant 1. Perhaps Variant 2 leaves too much room for interpretation by individual courts, which could lead to a too great uncertainty.
6. Contracts concluded by consumers

Q: 6.1 Generally speaking, does a provision of this nature, which confers jurisdiction on the courts of the consumer’s usual residence in the event of a dispute with a professional, seem useful to you in the draft convention? 

A provision like Article 7 is not only useful but might actually also be vital for the long-term positive development of e-commerce.  The proposed Hague Convention on Jurisdiction and Foreign Judgements in Civil and Commercial matters carries the power to bring e-commerce closer to its full potential. No other international instrument has had the potential to mean so much for the development of this new way of conducting transactions. The Hague Convention can, if it is designed in a proper manner, be the instrument that takes e-commerce from a prosperous but small portion of business to consumer (B2C) transactions to the mainstream way of conducting B2C transactions. 

There are several obvious benefits of e-commerce for both consumers and business. A business can easily and costs effectively reach a worldwide market and the consumer gains greater choice amongst a wider and more diverse range of products.   

In order to achieve the full potential of e-commerce, the Hague Convention must create trust amongst consumers. Only if there is a healthy balance between the consumer’s need for protection and the business’ need to be able to conduct business in an effective manner, will e-commerce reach its full potential.

The value of Article 7 cannot be overestimated.

Q: 6.2 If so, should such a provision be confined to contracts concluded by natural persons acting as consumers for personal or family needs or extended to transactions by legal persons or professionals for needs not directly connected with their activities? 

The starting point of the discussion must be; What are the purposes of making special regulations for consumers?

The most obvious, is perhaps to protect the actual weaker party to a contract. But since it would be virtually impossible to protect all actual weaker parties (which would require an evaluation of each and every individual case) the policy makers have had to settle for protection of the presumed weaker party. That is, the ‘consumer’ is presumed to be the weaker party in a contractual relation with a business. In an absolute majority of cases that presumption is correct but it is still worth remembering that this protection is based on a presumption.

A person buying a computer for personal use or buying it for making pamphlets advertising his little local bakery have the same knowledge and negotiation position regardless of which of these reasons the computer is purchased for. Should not then the conclusion be that he deserves the same protection in both situations?

To illustrate this we can use the example of the baker from above. If he purchases ingredients for his bakery he does so as a part of his ‘ordinary and ongoing business’. While if he purchases a computer that is a ‘one-time-occurrence’ so in the latter situation he deserves the special treatment offered to the weaker party to the contract.

However this would lead to the unreasonable conclusion that if a multinational corporation in the accountancy business purchases computers they as well will be given the same special protection. To avoid that there has to be some addition like for example:

‘The special protection in paragraph Y does not apply in situation where it would be unreasonable based on the power balance of the parties’.

Going for a solution like this, small and medium enterprises could be included in a new Article 7 of the proposed Hague Convention when dealing with the really large businesses.

Of course there would be difficulties in deciding how large the power imbalance have to be and so on but possibly this would not be more complicated issues than to determine who is to be considered a consumer.

My conclusion is that it might be just as reasonable to presume that a small or medium size business, or a non-profit organisation, is the weaker party in a ‘one-time-purchases-relation’ with a business as it is to presume that a consumer is the weaker party in the same kind of relation. Yet small and medium size businesses and non-profit organisations are treated very different compared to consumers in the current draft.

If the protection of Article 7 applies only in relation to the current definition of consumers, then Article 4 has got to be changed in the manner suggested above. 

Q: 6.4 Should a professional be able to bring an action on a consumer contract against the consumer only before the courts for the consumer’s place of residence? 

Yes that should be the general rule. However, it is necessary to supply some form of protection for a business providing goods or a service to a consumer that has, without any involvement of the business, physically travelled to the businesses forum and there entered into the contract.

For example, I cannot expect a Swedish court to exercise jurisdiction over a dispute arising from the fact that I might buy a pair of shoes while on holiday in Spain, simply on the basis that I am a Swedish resident.

Q: 6.5 Do choice-of-court clauses usually appear in international consumer contracts to which you are parties, in particular contracts concluded on-line? If so, which courts tend to be designated? Are they used regularly? 

I have already addressed this question above. However it has to be noted that while non-negotiated choice of forum clauses often are unfair and unjust in business to business (B2B) contracts, they are without exceptions a misuse of power in B2C contracts.

First of all, since the consumer can enter into online B2C contracts in the comfort of their own home it is likely that the consumers would be expecting the protection of the home forum’s legislation and if that expectation is met the consumers will be more willing to conduct B2C transactions via the Internet.

Secondly, as shown above, the choice of forum clause that is forced on the consumer is often hidden and hard to access for the consumer. It is vital that such a clause is not binding on the consumer.

Thirdly, even if the consumer does think to go through the trouble of finding these, often hidden, choice of forum clauses, it is likely that the consumer will fail to understand the full implication of accepting it. In the great majority of cases the consumer will have very little, if any at all, understanding of the importance of choice of law and choice of forum clauses. Furthermore a majority of consumers today, and even more so if e-commerce becomes a mainstream way of doing shopping, do not understand the technology behind the transaction and can therefore, not foresee the full extent of the transaction. Most likely a great number of consumers are not even aware of the importance of the actual geographical location of the other party to the transaction.     

Finally, if a consumer finds the choice of forum clause and understands it well enough to be unwilling to accept it, what can the consumer do about it? I have yet to come across a business that leaves room for negotiations, in relation to the choice of forum clause, on their websites.    

Q: 6.6 The text resulting from the meeting of June 2001 contains 3 alternatives A, B and C, for paragraphs 5 and 6 of Article 7. Do you have any preference for one or the other of them, or even a combination of some of them? 

Alternative A appears to be the better one, but without the addition made to Article 25. If certain states want to make non-negotiated choice of forum clauses apply in relation to the consumers of those states, they certainly should have the right to do so. However, it would be unreasonable if a state can, by choosing not to recognise and enforce certain judgements, let their businesses avoid the consumer protection supplied in other states by the use of choice of forum clauses forced on those consumers.

Potentially such an act might not be very effective anyway. Let me use an example:

A business in country A uses a choice of forum clause nominating the courts of country A to have exclusive jurisdiction over any disputes arising from the consumers visits to the businesses website. Country A has made a declaration regarding its unwillingness to recognise and enforce judgments in accordance with what is allowed under the proposed addition to Article 25.

If a consumer from country B (that recognises the consumer protection of Article 7) enters into a contract with the business from country A and this contractual relation leads to a dispute, the consumer could bring the claim in its home forum and have the judgement recognised and enforced in any contracting state that has not made the kind of reservations allowed under the proposed addition to Article 25 and in which the business in question has got assets.  

7. Rule concerning individual contracts of employment

Q: 7.1 Do the proposals in the annex II (proposals 1 et 2) seem acceptable to you? 

Proposal 1 appears to be the preferable alternative. However, the reference to Article X is undesirable, since Article X itself is undesirable.

Furthermore, paragraph 2 of proposal 1 makes it possible for the employer to bring a claim in the forum where “the employee habitually carries out his work”. This should only be allowed if that was the forum where the employee carried out the work that led to the dispute. Let me use an example to illustrate my point:

A Danish resident is employed by a French employer and carries out the work in Denmark. If that relation leads to a dispute it is not reasonable that the employer could bring a claim in an Italian court simply because the Danish resident, with the exception of the work done for the French employer, habitually carries out work in Italy. Italy obviously does not have any natural connection to the dispute between a French employer and a Danish employee regarding work carried out in Denmark.

Q: 7.2 Do you think that it is useful in a draft of this nature to have a ground of jurisdiction that specifically protects workers? Explain. 

With the ever-increasing globalisation follows an increase in the mobility of employees. The Internet makes it easy to work from home, while being a part of a team spread all over the world. This increased mobility of individual employees has created a need for the kind of protection supplied by Article 8.  

9. Torts or delicts

Q: 9.1 Is a general ground of jurisdiction for torts or delicts acceptable in this draft? What do you think of the text proposed for paragraphs 1 (a) and (b)? Are there fields in which the current text of Article 10 of the draft would be likely to raise implementation difficulties? Explain. 

The current version of Article 10 would certainly create some rather unjust consequences in relation to Internet defamation. 

Paragraph 1 gives the plaintiff, in a defamation case, the right to sue in either the forum where publication took place or the forum where damages were suffered due to the publication. If the plaintiff chooses the latter alternative the defendant can successfully object, to that forum, in case he could not “reasonably foresee” that the plaintiff could suffer damage, of “the same nature” that the plaintiff did, in that forum.

At this point it might be quite interesting to make a comparison between defamation and other torts. One example used to explain the difference between the place of the act and the place where damage is suffered is the one involving a factory dumping waste in a river and that waste ruins the activity of another factory a bit downstream. Comparing this situation to a defamation case where publication takes place where the defamatory material comes to the attention of a third party one thing becomes strikingly clear – in the example above the defendant knows, and decides, the location of the damaging act and can also reasonably foresee the location where the damages is suffered, while in a internet defamation situation the defendant has no real control over the location of the damaging act and perhaps even less control over the location where the damages is suffered. This is in my view the very root of the problem of Internet defamation.

The effect of paragraph 5 is that the plaintiff may have to sue in each and every jurisdiction where damages have been suffered unless he sues in his home forum (paragraph 5) or in the forum where the damaging act was committed (e contrario paragraph 5). However, in defamation cases this will be undermined by the fact that the damaging act is the publication, and publication occurs where the defamatory material comes to the attention of a third party. This means that the plaintiff, in accordance with Article 10 (paragraph 1a and e contrario paragraph 5), can sue for all the damages suffered worldwide in any state where the defamatory material has been published – an absurd outcome that certainly encourages forum shopping.

Article 10 of the proposed Hague Convention on Jurisdiction and Enforcement of Foreign Judgements in Civil and Commercial Matters is not technology neutral, since it obviously does not take the particular circumstances created by the Internet seriously enough. It has to be said that paragraphs 2 and 3 are attempts to adjust the Article to the Internet but as shown above, in its current shape Article 10 cannot handle Internet defamation properly.

So what can be done to correct the errors of Article 10? Well, one way to go would be to make special regulations specifically directed towards the Internet. However, ironically enough, that would not fit with the overall aim for the Convention to be technology neutral. 

With that avenue closed I would like to make the following additions to Article 10, to ensure that it will function properly in relation to Internet defamation: 

6.
Paragraph 5 does not apply to actions in defamation.

7.
If an action in defamation is brought in the courts of a State on the basis that only part of the publication causing the damages occurred or may occur there, or on the basis that the injury arose or may occur there, those courts shall have jurisdiction only in respect of the injury that occurred or may occur in that State.
This would mean that unless all of the publication causing the damages occurred in the same forum, the plaintiff would have to sue in each jurisdiction where damage has been suffered separately. It would then come down to the plaintiff’s interest in suing in a particular forum, and presumably the plaintiff would only sue in those forums where he has a real reputation to defend and where actual damages has been done. The plaintiff would presumably balance the inconvenience of suing in a particular forum and his interest, driven by the desire to obtain damages and/or to protect his reputation, to sue in that particular forum.

The addition of paragraphs 6 and 7 would remove the majority of the problems with Article 10 of the proposed Hague Convention but does not address the problem that everything published on the Internet can be accessed in any forum where there are computers connected to the Internet. Therefore further additions are motivated:

8.
An action in defamation cannot be brought in the courts of a State on the basis that publication occurred there if the defendant has taken reasonable steps to avoid acting in or directing activity into that State.

This added paragraph is necessarily vague. What can be seen as ‘reasonable steps’ will, as mentioned above, have to be viewed in light of technological developments. For a more detailed discussion on this, please refer to my answer to question 1.9 above.  

The suggested addition of paragraph 8 does not exclude an action in defamation being brought in the courts of a state on the basis that damage were suffered there even if the defendant has taken reasonable steps to avoid acting in or directing activity into that state. However, a balancing limitation is already established through paragraph 1(b).

The fact that the plaintiff is forced to sue in each forum separately would be a good protection against forum shopping, but might also lead to an unnecessary number of litigations relating to basically the same act of the defendant. Therefore I suggest that the Hague Convention on Jurisdiction and Enforcement of Foreign Judgements in Civil and Commercial Matters includes the possibility for states with similar defamation rules to enter into agreements that a plaintiff can obtain an order for damages relating to all those states from a court of any one of those states.

For example, Australia might find it rather convenient to enter into such agreement with New Zealand while the defamation laws of China might be so different that an agreement would be undesirable. 

The approach to the problem of jurisdiction over Internet defamation suggested here does carry a serious consequence. As a result a lot of websites would start taking steps to avoid contact with certain forums. This would possibly be expensive and, at least initially, time consuming and perhaps more importantly limit the free flow of information on the Internet. However, I do believe that this compromise has got to be made. We cannot have it both ways – either we accept that regulating the Internet will, necessarily, infringe on the current level of freedom of speech on the Internet, or we let the Internet be a totally lawless dimension. 

Q: 9.2 Should there be a ground of activity-based jurisdiction as regards torts and delicts in the draft convention?

Yes, a provision like paragraph 2 is important for example in relation to product liability.

Q: 9.3 Do you think that paragraph 4 should be deleted? 

No, but paragraph 4 has got to be treated carefully as it has the potential to strangle the freedom of speech enjoyed in democratic states.

16. Recognition and enforcement

Q: 16.1 Do the recognition and enforcement rules appear to you to be sufficiently liberal or rather likely to allow excessive free movement of judgements? Do they seem to you to be still too restrictive to encourage recognition and enforcement? Explain. 

The main worry with the proposed recognition and enforcement rules is the extremely strong limitation on a state’s right not to recognise and enforce a foreign judgement that is contrary to the domestic laws of that state. In the current draft, a state that is unwilling to recognise and enforce a foreign judgement that is contrary to the domestic laws of that state has got to show that the judgement is “manifestly incompatible with the public policy of the State addressed”.

Since the substantive laws obviously vary considerably between the contracting states, it might be reasonable to widen the possibility for a state not to recognise and enforce a foreign judgement that is contrary to the domestic laws of that state. However, great care has got to be taken since one of the main aims of the whole Convention is to ensure the recognition and enforcement of foreign judgements.

Q: 16.2 Would a provision allowing legal aid to be granted for natural persons residing in a contracting State for recognition and enforcement proceedings in another contracting state, of the kind in Article 32, seem useful to you? 

Yes.

Q: 16.3 What is your opinion of Article 33, which would allow recognition and enforcement in the Member States of non-compensatory damages, including exemplary and punitive damages, and court costs and expenses, on certain conditions? 

The motivation for awarding damages varies considerably between different states. Thereby the same incident, with the same set of circumstances, can lead to very different amounts of damages awarded in different states. This will inevitably be a factor taken into account in forum shopping.

I believe that it might be important to ensure that a person cannot be awarded larger amounts of damages from court A by getting a judgement from court B enforced in court A, than what the person would have been awarded if the case would have been heard in court A to start with.

Perhaps this could be ensured by changing the words “to the extent that a court in the State addressed could have awarded similar or comparable damages” to “to the extent that a court in the State addressed would have awarded similar or comparable damages” in Article 33-1. This will require the addressed court to properly assess what damages would have been awarded in the case, if heard in that court.     

Q: 16.4 Do you think the Convention should allow the enforcement of authentic instruments and approved out-of-court settlements? If so, by what procedures? 

The question of out-of-court settlements has got to be addressed on at least two different levels.

On a B2B level, it is important that out-of-court settlements can be recognised and enforced under the proposed Convention, since Alternative Dispute Resolution (ADR) plays an increasingly important role in the business community of many contracting states and is the normal way of solving disputes in others. However it would be foolish to, based on this alone, give all out-of-court settlements created under any kind of circumstances the same value as a court decision. Great care has to be taken. 

Since the majority of B2C transactions will not be suitable for cross-border litigation, due to the relatively small values involved, other alternatives may be preferable. Therefore ADR, such as negotiation, mediation and arbitration might have a role to play on this level as well. Generally ADR provides a faster, less costly and more flexible way of resolving disputes and is therefore very suitable for B2C transactions online as well as offline.

However the presence of ADR should not replace the protection provided by the courts. In consumer disputes, in particular, the parties should always have the right to take the matter to a court of justice in case the ADR process fails. Otherwise the ADR process can easily be misused and end up being a means used to prevent the consumers from justice.  

For the same reasons it is important that the outcome of an ADR process is not binding upon the consumer. Whether, or not, the outcome should be binding upon the business is a more complex issue and will have to depend on the type of ADR used, who organises the ADR and the surrounding circumstances. However, as a general rule it would be preferable if the business were bound by the outcome of the ADR process.  

Another concern, in relation to ADR, is the potential lack of precedents it may create. If a settlement is reached out-of-court, there might not be any record of the settlement and the resolution of a particular dispute will thereby not set any standard for similar disputes. On the other hand it can be assumed that a business would be more willing to give greater compensation (if found to be at fault) if the settlement is kept a secret. 

From this follows that the interest of the individual in the dispute at hand, can be seen as directly opposite to the interest of the community at large – the interest of compensation is directly opposite to the interest of prevention. 

In balancing this I think it is of greater importance to prevent the reoccurrence than to heavily punish the occurrence of an, for society, undesirable action. Therefore I would suggest that, at least in relation to B2C, out-of-court settlements are registered in an appropriate form.  

Based on what has been said above, and with the necessary care taken, it is only natural for the Hague Convention to encourage some form of ADR mechanisms in relation to B2B and B2C contracts.
