Submission from Dan SVANTESSON to the European Commission in relation to the proposed Hague Convention on Exclusive Choice of Court Agreements: 

This submission focuses exclusively on the lack of weak-party protection presently found in the proposed Hague Convention on Exclusive Choice of Court Agreements. While acknowledging that the proposed Convention may become an important and welcomed instrument in international trade and that the work carried out by the Hague Conference on Private International Law is to be encouraged, this submission makes no comment as to the suitability of other parts of the proposed Convention.

Under the current proposal, the validity of the choice of court agreement is to be determined by the court nominated in the agreement. This is troubling for several reasons.

There can be no doubt that the talented company lawyers that construct the choice of forum clauses will be able to identify forums that not only provide them with favourable liability limitations but also with party autonomy of the kind that would uphold also unfair choice of forum clauses. In other words, a stronger party nominating a forum would not choose a forum that would hold their choice to be invalid. This can certainly lead to injustices; particularly when considering that the proposed Convention not only is aimed at contracts between equally strong contractual parties. While the Convention proposal often is referred to as a “business-to-business” (B2B) convention, it is in fact a convention covering all sorts of parties except consumers and employees. It could, of course, be said that the term B2B is used for convenience, but this simplification is unsuitable as it easily distorts the picture of what is actually under negotiation.

If a party wishes to challenge the validity of the choice of court agreement, his/her best option is found in the public policy clause (Article 7(1)(a)) in relation to recognition and enforcement, under the current draft proposal. The typical contractual party deserving extra protection would ordinarily only have assets in one state and if enforcement cannot be effected there, due to this provisions, the weaker party is rather well protected. However, there are at least two serious downsides to this approach. First, it would seem that in many, not to say most, weak party-strong party relations it is the weaker party that is trying to get a judgment against the stronger party. In such situations the structure of the suggested Convention provides little comfort. Secondly, the chosen structure is extraordinarily wasteful when it comes to the costs associated with international litigation. By the time, in the process, a party can rely on non-enforcement, it is possible that both the parties to the dispute, as well as the society at large, has spent considerable amounts of money on the litigation. 

In light of the above, it is submitted that it would be desirable to include a balancing provision already at the stage of the initial trial (i.e. not to uphold unfair forum selection clauses). As I have suggested elsewhere, the proposed Convention would do well to include a provision along the lines of Article 4 Paragraph 3 of the 1965 Hague Convention on the Choice of Court: “The agreement on the choice of court shall be void or voidable if it has been obtained by an abuse of economic power or other unfair means.” This would admittedly lower the predictability of the Convention, but predictability must always be balanced with flexibility (i.e. justice in the individual case). A will to strive towards such a balance exists already in many states (e.g. the US and the PRC), it exists in Europe and it certainly should exist in the proposed Convention. 

Apart from this, I think it is important that the Hague Conference on Private International Law is encouraged to continue working also on other areas, such as business-to-consumer contracts and defamation, previously suggested to be covered by the “abandoned” Hague Convention on Jurisdictional and Foreign Judgments in Civil and Commercial Matters. 
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