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This submission focuses exclusively on the lack of weak-party protection presently found in the proposed Hague Convention on Exclusive Choice of Court Agreements. Thus, only a selection of the consultation questions raised by the European Commission, Directorate-General for Justice and Home Affairs will be addressed.

While acknowledging that the proposed Convention may become an important and welcomed instrument in international trade, and that the work carried out by the Hague Conference on Private International Law is to be encouraged, this submission makes no comment as to the suitability of other parts of the proposed Convention.

Before I set out to address the relevant questions raised by the European Commission, Directorate-General for Justice and Home Affairs, I will explain why, in my view, the current convention proposal lack adequate weak-party protection.

Why is the current weak-party protection insufficient?

In constructing the Convention, focus has been placed on predictability. In other words, the drafters have set out to make sure that the Convention text allows for an as mechanical application as possible. The reason for this approach seems to be twofold. First, provisions leaving discretion to the courts to make some sort of value judgments are associated with the risk of diverging interpretations (particularly when courts from potentially over sixty states are involved), and secondly, the Convention seeks to meet the legitimate expectations of the parties by providing a high level of party autonomy. In pursuing predictability, the drafters have, however, underestimated the need for flexibility (i.e. justice in the individual case).
 It is not always possible to rely on predictability to achieve a fair outcome, and it is certainly not always possible to rely on predictability to achieve an outcome in line with the parties’ legitimate expectations. If the parties actively and in an informed manner reach an agreement as to, for example, which court shall determine a potential dispute, we can speak of genuine party expectations being created from the point such agreement is reached. By allowing for party autonomy (i.e. allowing the parties to make such a choice and ensuring that the parties’ choice is respected), private international law rules can achieve an outcome in line with the parties’ legitimate expectations. Indeed, authors have gone as far as to suggest a “human rights basis for party autonomy”.
 However, there are several situations in which one cannot speak of any genuine party expectations. For example, a consumer entering into a cross-border contract might not at all have considered in which forum a potential dispute would be heard or which laws would be applied if a dispute should arise. Indeed, many, not to say most, consumers would not have sufficient legal knowledge to properly evaluate the relevance of these questions. Further, the victim in a tort action would, ordinarily, have even less of an expectation; after all, the victim could not ordinarily know that he or she would become a victim. Yet, one could perhaps speak of a party expectation also in relation to these types of parties. Perhaps it could be said that each and every one of us has some basic expectation as to how we will be treated in the eyes of the law, in case something happens. We could here speak of constructive party expectations, as opposed to the genuine party expectation of a party that has properly considered the issues to which the expectations relate.

It is submitted that while sophisticated
 contracts, such as a multimillion dollar contract between Ericsson and Sony, requires a high level of predictability and a much lower level of flexibility, an unsophisticated contract, such as a low-value B2C contract, requires a high level of flexibility and a lower level of predictability. The reason for this is primarily that high-value contracts between large corporations are invariably under the supervision of legally trained people. This means that, in most cases, there is an inherent high level of legal awareness behind any such contract.
 The parties may have negotiated and agreed upon a certain law to apply and a certain forum to decide any potential dispute. With such a degree of planning, certainly amounting to what could be called genuine party expectations, the most important sub-quality of conflict of laws rules is of course predictability – the parties expect their expectations to be met. This can be contrasted to low-value contracts between less sophisticated parties, such as amongst smaller businesses or between smaller companies and consumers or amongst consumers. In such contractual situations, the above-mentioned level of legal planning and awareness, and consequently genuine party expectations, are lacking – there are only constructive party expectations. In such circumstances the importance of predictability is obviously at a minimum while the importance of flexibility is at its peak. As far as contractual situations are concerned, the relationship between the need for predictability and the need for flexibility can, thus, be illustrated by the following simple graph:
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Particular considerations are present in relation to contracts between one sophisticated party and one unsophisticated party. In such contractual relations there are never, or very rarely, any real negotiations and all the legal planning is done by the sophisticated party. An emphasis on predictability, in such a case, would merely lead to the fulfilment of one party’s expectations. Or in other words, the stronger party’s genuine party expectations would be met, while the weaker party’s constructive party expectations would be unlikely to be met. Determining the respective importance of predictability and flexibility in such a situation, necessarily involves a value judgment as to the respective rights of the stronger party and the weaker party. If we take the position that the law must aim at creating a society that is as fair and just as humanly possible, one simply cannot ignore the inherently unequal bargaining powers present, for example, in a typical B2C contract or a contract between a small non-profit organisation and a huge corporation. Furthermore, it would seem that there are several factors indicating that businesses are in a better position to adapt their conduct to the risks involved in cross-border trade than, for example, consumers and small non-profit organisations are. For example, they can adopt a business model that minimises their risks. This can be done in a multitude of manners but, for example, they could take measures to limit the geographical extent of their legal exposure. In addition, as is already often the case, businesses can demand payment before delivery of goods or services are made. Finally, business organisations can help work out appropriate business behaviour. Against this background, it is submitted that, in any contractual case involving at least one unsophisticated party, flexibility is more important than predictability, both in relation to jurisdiction and the choice of law. 

While no foolproof rule of thumb can be used to determine which contractual situations involve genuine party expectations (and thereby require more predictability than flexibility), and which contractual situations involve constructive party expectations by at least one party (and thereby warrant a higher degree of flexibility than predictability) it is submitted that fairly reliable guidance can be found in the contracting process. Unless both parties have given their consent to the forum or choice of law clause, at least one party lacks genuine party expectations. In this context it should be noted that the term “consent” is given different meanings in different contexts. It is here submitted that there are three elements necessary to create a proper consent. The consent has to be:

1) identifiable;

2) informed; and

3) free.
Consent is identifiable when it is expressed or implied. While consent ordinarily becomes identifiable through some positive act, under certain circumstances, consent can be implied from passivity. Thus this requirement would not be hard to overcome in most cases. However, it would perhaps be difficult to prove an identifiable consent in a situation where choice of law or choice of forum clauses are simply listed in, for example, website terms and conditions.   

There are several different degrees of informed consent. In assessing what constitutes a sensible degree of “informedness” in the context discussed here, it must be remembered that requiring too much information may in fact have rather unhealthy consequences as the amount of information a business would have to provide could be burdensome both for the one party to provide, and for the other party to receive. It would seem that quality is of greater importance than quantity in this context. Yet the level of “informedness” must be reasonable, and the simple fact that one party, for example, has clicked on an “I agree, and am informed” button in a contract concluded via the Internet, is not sufficient. In fact, bearing the complexity of private international law in mind, it would seem that this, the second, requirement would ordinarily not be met in non-negotiated strong party-weak party transactions, at least under the majority of business models in use today. 

Consent has to be given freely for it to be valid. Although there can be little controversy regarding the sensibility of this requirement, the degree of freedom to choose has been the source of numerous disputes. However, ordinarily the requirement that consent is given freely would not constitute a problem in the type of contractual situations discussed here.

In light of this, it is obviously crucial that conflict of laws rules are structured in a manner that, both in relation to the applicable law and the question of jurisdiction, provide predictability in situations where predictability is needed and flexibility in situations where flexibility is needed. Ordinarily, this would warrant the application of separate rules in the absolute majority of B2C contracts, but it also illustrates a need for a sensitive arrangement in relation to all other contracts involving at least one unsophisticated party.

While the Convention proposal excludes B2C and C2C contracts from its scope, not all contracts that do not fit into those two categories are of such a level of sophistication that it is justified to only cater for predictability. In fact, with the current limitations, the proposed Convention will cover a large number of relatively unsophisticated contracts. For example, the Convention proposal would cover a situation where a small community library enters into a contract with a huge publishing company. It is not difficult to think of other vulnerable parties, such as non-profit organisations, that would fall within the scope of the proposed Convention. This fact, although undeniable, has for some reason largely been overlooked in the discussion. One reason for this is presumably found in that the Convention frequently, but wrongfully, is referred to as a business-to-business (B2B) Convention. It could, of course, be said that the term B2B is used for convenience, but this simplification distorts the picture of what is actually under negotiation. First, the Convention will not only deal with business-to-business contracts (e.g. it also covers non-profit organisations), and secondly, the two Bs leads the mind to think of two equal parties, which of course is not always the case. A contract between a one-man bakery and Microsoft is a B2B contract, but the parties are far from equal in their strength. In other words, the proposal only caters for predictability, but covers also contracts that require flexibility.

(I will now address a selection of the questions raised by the European Commission, Directorate-General for Justice and Home Affairs.)
Question 2:

(a) Do you consider the current exclusions from the scope sufficient? 

No, at least not unless a stronger protection is introduced for weaker parties falling within the current scope.

(b) Should all physical persons be excluded, irrespective of the character (purpose) of their activities?

No. Such exclusion represents a far too blunt tool. It would inevitably lead to a situation where contractual parties that should fall within the scope of the proposed convention do not fall within the scope, and contractual parties that should not fall within the scope of the proposed convention do fall within the scope. 

(c) Should the scope be expressly limited only to “business-to-business” situations, thus excluding e.g. non-profit organisations?
That is certainly one alternative. However, there are several more sophisticated manners in which the scope could be adequately limited. One option would be to change the definition of “consumer contract” (i.e. Article 2(1)(a)). Inspiration could be drawn from the definition of consumer contracts as found in section 4B of the Trade Practices Act 1974 (Cth) of Australia. A little simplified, under that Act, a person is viewed as a consumer if the price of the goods or services did not exceed a prescribed amount,
 or if the goods or services were of a kind ordinarily acquired for personal, domestic or household use or consumption. With such a definition of consumer contracts, the proposed Convention would have a more limited scope, but would still be applicable in relation to the type of sophisticated contracts it is suited for in its current shape. Such a wide definition of “consumer contract” may minimise, or at least limit, the need for stronger protection for weaker parties.
Question 6:

(b) If the present wording of Article 7(a) is retained, what other exception and to what extent are needed for this Article to achieve its needed flexibility?
The fact that the validity of the choice of court agreement is to be determined by the court nominated in the agreement, under the current proposal, is troubling for several reasons. There can be no doubt that the talented company lawyers that construct the choice of forum clauses will be able to identify forums that not only provide them with favourable liability limitations, but also with party autonomy of the kind that would uphold also unfair choice of forum clauses. In other words, a stronger party nominating a forum would not choose a forum that would hold their choice to be invalid. This can certainly lead to injustices.

The best way to address this would be to include a balancing provision already at the stage where the court, nominated in the contract, evaluates its jurisdiction. As I have suggested elsewhere,
 the proposed Convention would do well to include a provision, in Article 5, along the lines of Article 4 Paragraph 3 of the 1965 Hague Convention on the Choice of Court: “The agreement on the choice of court shall be void or voidable if it has been obtained by an abuse of economic power or other unfair means.” This would admittedly lower the predictability of the Convention, but predictability must always be balanced with flexibility (i.e. justice in the individual case). A will to strive towards such a balance exists already in many states (e.g. the US and the PRC), it exists in Europe and it should certainly exist in the proposed Convention. 

Should the fear of introducing flexibility into the proposed Hague Convention on Exclusive Choice of Court Agreements be of such magnitude that it is politically impossible to introduce a provision along the lines of Article 4 Paragraph 3 of the 1965 Hague Convention on the Choice of Court, the least that can be done is to expand the ordre public exception in relation to recognition and enforcement (i.e. Article 9(1)(c)), and to rework Article 7(c) as outlined below.

Question 8:

In view of the examples presented in application of Article 7(c), taking into account the different interests involved, which wording of this provision would, in your opinion, best achieve the proper balance between the various interests involved? 
Regardless of which of the suggested wordings is chosen, Article 7(c) appears to be too limited, particularly in light of the Dogauchi/Hartley report. Article 7(c) could preferably be structured along the following lines:

If the parties have entered into an exclusive choice of court agreement, a court in a Contracting State other than the State of the chosen court is to suspend or dismiss the proceedings unless the forum in which the action is brought finds that a balance of the parties’ interests, the convenience of the parties, the parties’ individual power and the circumstances of the formation of the contract indicates that declining jurisdiction would render the plaintiff, effectively, without reasonable access to justice.

This suggested Article is loosely based upon Article 36
 of the Swedish contracts law
, and aims at providing a plaintiff with the possibility of initiating proceedings in an alternative forum to the one specified in the contract, under certain limited circumstances. While the majority of the proposed Article is rather self-explanatory, a few words may be said about the reference to “reasonable access to justice”. The inclusion of the word “reasonable” was deemed necessary to avoid a party having the right to sue in an alternative forum simply to, for example, avoid being barred by the limitation period of the forum identified under the contract.

Question 16:

Is the wording of the public policy exception satisfactory?
Under the current draft of the proposed Convention, the best option for a party wishing to challenge the validity of the choice of forum agreement is probably found in the public policy clause (Article 9(1)(e)) in relation to recognition and enforcement. The typical contractual party deserving extra protection would ordinarily only have assets in one state and if enforcement cannot be effected there, due to this provision, the weaker party is rather well protected. However, there are at least two serious downsides to this approach. First, it would seem that in many, not to say most, weak party-strong party relations it is the weaker party that is trying to get a judgment against the stronger party. In such situations, the structure of the suggested Convention provides little comfort, and the alternative of relying on Article 7(c) is the only option. Secondly, the chosen structure is extraordinarily wasteful when it comes to the costs associated with international litigation. By the time, in the process, a party can rely on non-enforcement, it is possible that both the parties to the dispute, as well as the society at large, have spent considerable amounts of money on the litigation. 

To summarise, while some comfort can be found in the public policy exception, it would be better if weak-party protection was built in at an earlier stage. Several alternatives for doing so have been outlined above.

Concluding remarks:

It is submitted that, while the Convention on Exclusive Choice of Court Agreements clearly has the potential to become an important and valuable international instrument, further work is needed in relation to the problem areas identified above. 
Furthermore, irrespective of the Convention on Exclusive Choice of Court Agreements it is of the outmost importance that the Hague Conference on Private International Law continues the work on a more comprehensive ‘judgments project’ covering the sort of areas previously proposed to be covered by the Hague Convention on Jurisdiction and Foreign Judgments in Civil and Commercial Matters. In doing so, it would be useful to learn from the experiences from the work on the ‘judgments project’, and one of the main lessons to be learnt is that it may be better to construct a range of area-specific conventions (e.g. one convention addressing cross-border defamation and another addressing cross-border copyright disputes), rather than one convention covering a very wide and diverse range of areas.  

� The Dogauchi/ Hartley report contains a two-page Appendix discussing “The problem of flexibility”. See: Masato Dogauchi and Trevor C. Hartley, Preliminary Draft Convention On Exclusive Choice of Court Agreements (Prel. Doc. No 26 of August 2004), at 54-55. 


� Peter Nygh, The Reasonable Expectation of the Parties as a Guide to the Choice of Law in Contract and in Tort, 251Recueil des cours (1995), at 303.  


� The level of sophistication of a contractual relation must be judged based on several different factors including: the parties’ level of sophistication, the monetary value of the transaction and the extent of legal knowledge applied in forming the contract.


� Since it allows the parties to make conscious decisions, this legal awareness is of greatest importance also in a situation where the parties are not evenly matched, and perhaps one party is seeking to impose certain conditions on the other party. 


� The prescribed amount is currently 40 000 Australian dollars, or approximately 23 300 Euro.


� See e.g. Submission by Dan Svantesson to (EU) European Commission, Directorate-General Justice and Home Affairs, Hague Convention on Exclusive Choice of Court Agreements, February 2004.


� “Contractual terms may be modified or disregarded if the term is unreasonable with regard to the content of the contract, the circumstances of the contract formation, subsequent changes to the conditions and other circumstances. Where the term is of such importance for the contract that it [i.e. the contract] cannot reasonably be upheld if unchanged [after being modified in relation to the unreasonable contractual term], the contract may be modified also in other regards or be disregarded in full. 


In the application of [the above] particular regard shall be had to the need for protection for those who in the capacity of consumer, or otherwise, assume an inferior position in the contractual relation.” (Author’s translation of: “Avtalsvillkor får jämkas eller lämnas utan avseende, om villkoret är oskäligt med hänsyn till avtalets innehåll, omständigheterna vid avtalets tillkomst, senare inträffade förhållanden och omständigheterna i övrigt. Har villkoret sådan betydelse för avtalet att det icke skäligen kan krävas att detta I övrigt skall gälla med oförändrat innehåll, får avtalet jämkas även I annat hänseende eller i sin helhet lämnas utan avseende.


Vid prövning enligt första stycket skall särskild hänsyn tagas Till behovet av skydd för den som i egenskap av konsument eller eljest intager en underlägsen ställning i avtalsförhållandet.”)


� Lag (1915:218) om avtal och andra rättshandlingar på förmögenhetsrättens område� TA \s "Lag (1915:218) om avtal och andra rättshandlingar på förmögenhetsrättens område" �.
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